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STATEMENT OF QUESTIONS PRESENTED 


The question is whether a private person may obtainj a 
Writ of Mandamus to compel a public officer, in this ca|se 
the Secretary of State, to order the cessation of acts carried 
out under his direction in violation of law, even though tfie 
private i)erson suffers no special injury; and whether ^r 
not there is any discretion in the Secretary of State |to 
permit the destruction of private property, owned by enei^y 
aliens and citizens of the United States and located in Gcjr- 
many, contrary to the provisions of the Hague Conventi<|)n 
of 1907, as ratified with the consent of the United States 
Senate; and whether or not the Regulations Respecting t^e 
Laws and Customs of War on Land of the Hague Conven¬ 
tion of 1907 are applicable to present-day Germany. 
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I. Appellants, as citizens and taxpayers, have sufScient interest 
to compel a public officer to order the cessation of acts carried 
out under his direction in violation of law_1,0 

II. Appellee may be compelled to fulfill a ministerial duty; his 
obligation not to destroy the private property of private 
enemy alien civilians being without discretion_1|7 

III. The Appellant Martin Opitz has a right to sue not only as a 
private citizen, but also as a shareholder in the enterprise | 
(private property) being illegally destroyed by the acts of i 
officials and employees of the United States_26 


IV. There is no conflict of interest between that of the Appellants 
and the right of the Executive and Legislative branches of the 
United States Gk>vemment to regulate international relations 
and exercise war powers_26 

V. The Executive authority is not supreme in the conduct of ^ 
foreign relations where the Legislature has spoken_27 

VI. The Regulations Respecting the Laws and Customs of War on | 
Land of the Hague Convention of 1907 are applicable to pres¬ 
ent-day Germany and govern the Appellee’s conduct in this 
case_8) 

VII. The Court should not have granted Appellee’s Motion to Dis¬ 
miss the Complaint _ 3i> 

CONCLUSION _8^ 
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MARTIN OPITZ and ELSIE WILLAMOWSKI, 
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vs. 

DEAN ACHESON, Secretary of State 
of the United States, 

Appellee, 


Appeal from the United States District Court 
for the District of Colnmhia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT I 

I 

The jurisdiction of this Court is invoked under Sections! 
1291 and 1292 of the United States Code to review the action ] 
of the District Court in this proceeding. The Court below i 
granted the Defendant’s Motion to Dismiss. | 
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STATEMENT OF THE CASE 

On the 13th of April 1949, as well as on several dates 
prior thereto, persons representing to act on behalf of the 
governments of the United States of America, the United 
Kingdom and France entered into agreements for the dis¬ 
mantling or destruction of German factories and industrial 
installations. Although, no treaty of peace had been signed 
between these countries and Germany following the second 
World War, these agreements among the Allies called for 
this program of dismantling ostensibly as a plan of exact¬ 
ing reparations. Actually the main motive for the agree¬ 
ments was British and French fears of commercial competi¬ 
tion on the part of German business firms. The dismantling 
program succeeded in bringing to England industries which 
never existed in the British Isles before, such as the clock 
industry, which was taken from Germany. Where dis¬ 
mantling could not be successfully carried out or the equip¬ 
ment moved to another country, the German plant or 
machinery was and is at the present time simply l?eing 
destroyed. 

Influenced by public opinion in the United States, the 
appellee sought to clarify Allied attitudes on these dis¬ 
mantlings and met the foreign ministers of the United King¬ 
dom and France in November 1949. An agreement was 
reached between all parties whereby about 138 more Ger¬ 
man plants were still to be dismantled, but some 18 would 
be spared the Germans and all the plants in western Berlin 
would be spared, provided the provisional government of 
the Federal Republic of Germany would sign an agreement 
giving the Allies permanent control of the Ruhr territory. 
The provisional government set up in Bonn, Germany is not 
a sovereign government, but is subordinate to the Allied 
military governments with whom it shares some of their 
powers. Acting under duress to save 18 plants the aforesaid 
provisional government of the Federal Republic of Germany 
signed the agreement with the Allies. Of the 18 plants 
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saved, some had been more than half dismantled or de¬ 
stroyed and some were in the Ruhr territory. At least one 
had been rebuilt again since the war, partially dismanthjd, 
and now is to be rebuilt with funds of the Economic Co¬ 
operation Administration. This is the plant of Gelsenberg 
Benzin, A.G-. at Gelsenkirchen in the Ruhr territory. 

Fearing United States public opinion certain officials of 
Defendant and others persuaded the American public and 
its representatives in Congress to believe in November 1949 
that the dismantling program was now over when in fact it 
remained in effect and still is, a halt only being called from 
time to time when public protests become too strong in 
Germany or elsewhere. 

Another motive for dismantlings, aside from that of com¬ 
petition, is that Marxist-inclined advisers of the appellee 
and others see in this plan an easy means of impoverishing 
a people and promoting their own ideological ends. 

The dismantling program is at variance with United 
States foreign policy and illegal for a number of reasons. 
The appellants are affected by it as American citizens and 
taxpayers. The appellant Martin Opitz has shares of stock 
in various corporations whose plants are now threaten^ 
with dismantling or otherwise are affected by the disman¬ 
tling orders. The declaration of the Inter-Allied Repara¬ 
tions Agency, as set forth in the Congressional Record lof 
January 17th, 1950, states that every one of the 138 plaAs 
still to be dismantled are adaptable to peace-time uses. 1 

It is true, that it was the policy of the United States ht 
the time of the Yalta Conference and subsequent thereto ko 
‘‘win the peace’’ by the common effort of the Allied Powers, 
but it is also true that the peace which the United States 
Government and the American people had in mind at thkt 
time was not confined to the enforcement of a state of peajse 
with Germany and her Allies, but that the effort of tljie 
United States was directed to the aim “to end all wars)’. 
It is true that at that time Germany was considered to l|)e 
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the arch enemy and that the autocratic and power-hungry 
Government of Germany was, at that time, considered to be 
the only obstacle in the way to an understanding between 
the peoples of the world and to an everlasting state of peace. 

It has been this conception which prompted the various 
branches of the United States Government, military and 
civil, to enter into a number of agreements with the respec¬ 
tive authorities representing the other victorious powers 
purporting to secure that everlasting state of peace by de¬ 
priving Germany permanently of all and any possibilities to 
ever again start another war. At the same time the Allied 
Powers, including the United States, proclaimed on various 
occasions that it was not their intent to destroy Germany, 
but to let it live as a peace-abiding nation. The Bussian 
Government joined in these declarations which are a matter 
of common knowledge. 

It is also a matter of common knowledge that the agree¬ 
ments were, in essential points, disregarded by the Bussian 
Government. As stated by the appellee, “during the course 
of 1946 it became apparent that the U.S.S.B. was not willing 
to adhere to the Potsdam Agreement that Germany should 
be treated as a single economic unit”, and again “March 
1948, Cessation of activities of the Allied Control Council 
by withdrawal of Soviet representative”. 

The repudiation of the Potsdam Agreement was followed 
by the drastic and, as far as can be observed, very effective 
experiment to adapt the Gorman eastern territory and 
population politically and economically to the Soviet totali¬ 
tarian system. 

It is furthermore a matter of common knowledge that 
the Soviets have organized within their zone of occupation 
a very powerful armed force consisting of German nationals 
under Bussian command, the decidedly military character 
of which force cannot be camouflaged away by caning it a 
“police”. 

In view of these indisputable facts it is obvious that the 
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Soviets are disregarding altogether the Agreements con¬ 
cerning the destruction of the formerly German industijial 
capacity as far as it could be utilized for war purposes. 
They have chosen, instead, to keep such plants as are adatot- 
able to war purposes intact and to transfer them, without 
dislocating them, into Soviet ownership or to dislocate them 
into their own territory in order to strengthen their natioiial 
armory. 

On the other hand the Western Powers have adhered to 
the program of Germany’s permanent pacification as it ■vras 
planned and agreed upon between the Allies at a time when 
eternal peace seemed to be the common aim of the four 
victorious Powers. One of the essential parts of this pro¬ 
gram was the dismantling of plants, factories and otlier 
establishments which, according to the judgment of i:he 
Allied Military Governments might possibly be used fo:r a 
potential re-armament in some distant future. The discre¬ 
tion to be used in selecting and determining such establish¬ 
ments was, in fact, unlimited, because, due to the Nazi doc¬ 
trine of the “total war” it would have been diflBcult to fnd 
any plant or factory which had not, in one way or the other, 
been pressed into the service of preparatory and, later j)n, 
actual warfare. | 

It being one of the principal aims of the war to secur^ a 
total disarmament of Germany, “so that Germany wo^d 
never again disturb the peace”, it is easily understanda fie 
that the secondary aim, to let Germany have a “viable econ¬ 
omy”, was, in the execution of the Agreements between ^e 
victorious Powers, subordinated to the said primary p^ir- 
pose and that, consequently, the dismantling program fn- 
cluded numerous establishments which had actually b^en 
used for the German armament although their original and 
natural character had been innately peaceful. It is obvicus 
that this resulted in a tremendous reduction of the Gem^n 
productive capacity generally, endangering thereby, be it 
intentionally or automatically, its very viability. 
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At the time of the Potsdam Agreement, when the elimina¬ 
tion of all industry used for military purposes was decided 
upon, the Western Powers could not foresee the later de¬ 
velopment in the Eastern zone. They could, in particular, 
not visualize that the Western part of Germany would not 
be in a position to partake in the agricultural resources of 
the Eastern part for the sustenance of its inhabitants. Nor 
could they foresee that the population of the Western part 
would be increased by millions of people who either volun¬ 
tarily or under pressure migrated from the East of Ger¬ 
many or from Czechoslovakia into the American or British 
zones. 

These radical changes of the scheme as originally contem¬ 
plated were incompatible with the survival or survival of a 
“viable German economyIt became soon apparent that 
the Western part of Germany, deprived of the resources of 
the Eastern part, could not live without an extensive import 
of raw materials and victuals which could only be financed 
by the corresponding export of goods and merchandise 
manufactured in German plants and factories. In order to 
accomplish this task the Germany economy, in order to be¬ 
come “viable’’ needed its industrial machinery. This ma¬ 
chinery, however, has, to a very large extent, been con¬ 
demned to being dismantled. The logical consequence of 
the aforesaid fundamental change of policy on the part of 
the victorious Powers would have been a discontinuation 
of the dismantling process. For reasons of a political 
nature this conclusion was not drawn; the dismantling pro¬ 
gram as decided upon and worked out in detail under en¬ 
tirely different aspects continued to be carried out as if the 
conditions on which it had been originally based, in particu¬ 
lar the existence of a “viable German economy” had not 
been, practically defeated and destroyed. 

This background of facts indicates that the Congress of 
the United States when it made the provisions of the Hague 
Convention the law of this Nation knew what it was doing. 


7 


It made an integral part of our law those rules of conduct 
in the occupation of enemy lands which had been found l^y 
learned and practical students of international law to pro¬ 
mote a quick return to a just peace. The historical fact :ls 
that the executive branch of the government has been misled 
into disregarding these laws of the United States and he is 
thus repeated and increased the ‘‘melancholy history*’ of 
failure to bring international peace. The fact that “highest 
executive levels” joined with outlaw groups of noted brig¬ 
andage to accomplish the disrespect of the laws of bellige r- 
ent occupation, set into our statute books by the treaty rati- 
fjdng power of the United States Senate, was the basis for 
this action in the District Court. 

The court below granted appellee’s motion to dismiss 
appellants’ complaint. 


POINTS BAISED ON THIS APPEAL 

The court below erred as follows: 

(1) In dismissing the appellants’ complaint. 

(2) In holding that appellants are without standing to 
sue. 

(3) In holding that the Court lacks jurisdiction of tt.e 
subject matter of the suit, and 

(4) In holding that the complaint failed to state a cam e 
of action upon which relief might be granted. 

(5) And for other errors which may be apparent from ti e 
record, or come to the attention of the appellate court. 


STATUTES INVOLVED 
(Treaties) 

The Treaty involved in this case is the Hague Conven¬ 
tion No. IV of 18 October 1907 (36 Stat. 2277; Treaty Series 
No. 539, Malloy Treaties, Vol. II, p. 2269). The pertinent 
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Articles to the Annex to the Convention ‘‘Regulations Re¬ 
specting the Laws and Customs of War on Land’’ are as 
follows: 

“Article 46 

Family honour and rights, the lives of persons, and pri¬ 
vate property, as well as religious convictions and practice, 
must be respected. 

Private property cannot be confiscated. 

Article 47 

Pillage is formally forbidden. 

Article 23(g) 

In addition to the prohibitions provided by special con¬ 
ventions, it is especially .forbidden— 

(g) To destroy or seize the enemy’s property, unless such 
destruction or seizure be imperatively demanded by the 
necessities of war;” 

CONSTITUTIONAL PROVISIONS 

Art. n. Section 2 of the Constitution provides that the 
President • • • “shall have the power, by and with the 
advice and consent of the Senate, to make Treaties, pro¬ 
vided two-thirds of the Senators present concur;” 

Article m. Section 2 of the Constitution provides that 
“the judicial power shall extend to all cases, in Law and 
Equity arising under • • * Treaties made, or which shall be 
made, under their authority • • •»> 

Article VI further states *<• • • and all Treaties made, or 
which shall be made, under the authority of the United 
States, shall be the supreme law of the land; • • •»> 

SUMIMIARY OF ARGUMENT 
I 

Appellants as citizens (and taxpayers) have sufficient 
interest to compel a public officer to order the cessation of 
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acts carried out under his direction in violation of law. I 
The acts complained of are known as ‘‘dismantling”—a I 
form of looting, to put it bluntly. Even as citizens, appel- 1 
lants have sufficient interest to compel a public officer to j 
perform a duty enjoined by law or to discontinue an activity [ 
contrary to law. Citizens have the greatest interest in j 
seeing that the laws are enforced. If they have no right to I 
redress in the courts, the principal of a government “by law | 
and not by men” is destroyed. | 

I 

n 1 

Appellee may be compelled to fulfill a ministerial duty, [ 
his obligation in this situation being such. j 

There is no discretion, “to loot or not to loot”. Thej 
complaint stated a claim against the appellee upon which 
the District Court could grant relief as the actions (looting) 
complained of are contrary to the laws of the United States, 
illegal, improper under International law, and within no 
possible discretionary authority of the executive officer 
undertaking them. 

m 

The appellant Martin Opitz has a right to sue not only asj 
a private citizen, but also as a shareholder in the enter-1 
prises being illegally destroyed. 

In addition to his interest as a private citizen in a matter! 
of grave public concern, the appellant, as a shareholder in| 
a private concern whose property is being destroyed and,! 
looted by public officials contrary to law, has a private m-l 
terest in compelling a discontinuance of this unlawful 
authority. I 

The Constitution, treaties and statutes of the United 
States are the supreme law of this nation and acts harmful 
to citizens in violation of them give rise to justiciable con^ 
troversies between citizens and pubUc officials—^no matteif 
what ostensible reason for the assumed power to do th^ 
wrongful act may be assigned. i 
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IV 

Appellants’ interests are in no way adversely affected 
legally by the right of the executive and legislative branches 
of the Government to regulate international relations and 
exercise war powers. 

V 

The executive authority is not supreme in the conduct of 
foreign relations. 

The President has no power to join with other govern¬ 
ments to destroy the private property of anybody contrary 
to the Hague Convention as ratified with the consent of the 
Senate and thus the highest law of this land. 

VI 

The Regulations Respecting the Laws and Customs of 
War on Land of the Hague Convention of 1907 are appli¬ 
cable to present day Germany, and govern appellee’s con¬ 
duct in this case. 

vn 

The appellee’s motion to dismiss the complaint should 
have been denied. 


ARGUMENT 
Point I 

Appellants as citizens (and taxpayers) have sufficient in¬ 
terest to compel a public officer to order the cessation of 
acts carried out under his direction in violation of law. 

Neither the law nor decisions of the court forbid suits by 
citizens and taxpayers to compel officials to fulfill their 
duties or to comply with the law. Such is in part the nature 
of the case at bar. 

Historically mandamus is a remedy available to the 
average citizen in regard to matters of a public concern. 
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Where the law compels an official to fulfill a duty, a 
may by a mandamus action compel the performance < 

In matters where an official must fulfill a function, no 
or legal precedent has ever effaced the right of a 
to sue. 

Analyzing the subject of mandamus actions 
historical side we note that the action is by its very 
a public action rather than an action hosed on a 
right. 

In State of Wisconsin vs. Curmingham (S. Ct. 

1892) 53 N.W. 35, wherein an application for a wi 
made to enjoin a Secretary of State from publishing 
of election of members of the senate and assembly 
of an alleged illegality of the act, which writ was 
the counsel for the Secretary of State in opposing the 
cation conceded that a private citizen is 
mandamus. 

Said the Court: 

‘‘The learned counsel for the defendant conciedes 
‘that the court of king’s bench always, so far as known, 
entertained the application for a mandamus of any 
person to compel a public officer, public body, or corpo¬ 
rate creature to perform a duty enjoined by the law, 
notwithstanding the petitioner’s injury was not pec|iliar 
or different from that suffered by others’.” (Empliasis 
supplied.) 

We must take note of the fact that not only is a citizen in 
the role of a taxpayer historically entitled to maintain a 
mandamus action, but he may also do so purely in the role 
of a citizen. 

At one time an application was made by the attorney gen¬ 
eral on the relation of a private citizen in order to com¬ 
mence a mandamus action. This practice still obtaimsd at 
the time of the case of Wisconsin vs. Cunningham (above). 
The court in that case (page 49) considering the question 
whether a public right can be enforced by a private ijarty 


citizen 
I ^ch. 
datute 
citizen 


from the 
n8,ture 
private 

'W^isc. 
was 
notices 
because 
gra]ited, 
appli- 
entitled to 
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as relator cites a treatise on the subject, Merrill on Mm- 
damus, and points out that if the attorney general does not 
appear to complain of alleged omissions of duty by public 
officers, the court will disregard any discretion it has of 
refusing mandamus and consider itself bound by law to 
issue same. 

Section 229 of Merrill on Mandamxis is quoted in the 
Cunningham case (page 49) in part as follows; 

‘‘The great weight of American authority is to the 
effect tiiat, where the relief sought is a public matter, 
or a matter of a public right, people at large are 
the real party^ and any citizen is entitled to the ^^t of 
mandamus to enforce the performance of such public 
duty.’’ (Emphasis supplied.) 

State of Wisconem vs. Cornwall, 73 N.W. 63, brings out 
the same principles. 

Ija State of Wisconsin vs. Doyle, 40 Wis. 175,22 Am. Rep. 
692, a private citizen was held to have the right to move for 
a mandamus in the state supreme court to compel a Secre¬ 
tary of State to revoke the Hcense of an insurance company 
to transact business in the state, after the condition of the 
license was broken and the Secretary of State refuses. 

In People of Illinois vs. Rock Island, 215 HI. 488, 74 N.E. 
437, it was held that a private citizen, who had been paid for 
the right granted to a railway company, to build structures 
and lay tracks in a public street of a city by the city, could, 
in his capacity as a private citizen, institute a proceeding 
by mandamus to compel the removal of such structures, 
though he had no personal or individual right to the writ, 
and could only enforce the public right as a citizen of the 
area. 

Going back to the aforementioned Doyle case, the writ 
therein was issued on the relation of a private person in the 
name of the state, to compel the Secretary of State to re¬ 
voke, as required by statute, a state license to a foreign 
insurance company. It appeared upon the argument in the 
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state supreme court that the suit of the relator against the 
insurance company had been settled, that the relator had no 
further interest in the question and therefore no fuHher 
right to the writ ! 

Said the court: i 

**So far as the private right of the relator isj con¬ 
cerned, it is now settled that this court would n^t as¬ 
sume original jurisdiction to enforce it, * • *. Butlas it 
is said in Attorney General vs. Railroad Co., *In a gov¬ 
ernment like ours, public rights of the state and private 
rights of citizens often meet and may well be involved 
in a single litigation. So it may be in the exercise of 
the original jurisdiction of the court. The prerogative 
writs can issue only at the suit of the state or the a^or- 
ney general in the right of the state. They may ^ on 
the relation of a private person, and may involvel pri¬ 
vate right; and the question before us is not upon the 
private right of the relator and is independent of the 
accident that there is a relator in the case, l^e dues- 
tion on which the exercise of jurisdiction here must 
turn, is, whether the subject matter of tiie writ isjone 
‘‘quod ad statum reipubUcs pertinent:** one affec^g 
the sovereignty of the state, its franchises or preroga¬ 
tives,* and on this question there appears to us no room 
for doubt. • • • Here is very plainly a direct and proxi¬ 
mate interest of the state, affecting the state at largO, in 
some of its prerogatives, and raising a contingent re¬ 
quiring the interposition of this court to preserve!tiie 
prerogatives of the state in its sovereign character j * 
Whether the respondent be right or wrong in his view, 
and that is for tMs court and not for him* to determme, 
it is ve^ certain that it concerns the state at large, that 
one of its principal officers executes his office in positive 
and deliberate disregard of a public statute defining \his 
duties. • • • The writ of mandamus in such a case, 
eminently serves its function, as a prerogative writ.f* 

I 

It may be contended that the rule in Massachusetts vs. 
Mellon (U. S. Sup. Ct. 1923) 262 U. S. 447,487,488, does hot 
permit an individual purely in the role of a taxpayer to 
obtain mandamus against a cabinet officer. Howeyer, 
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Massachusetts vs. Mellon holds that the courts will not grant 
an injunction to restrain an official from the enforcement of 
an act of Congress authorizing the appropriations of public 
money on the basis of an alleged unconstitutionality of the 
act. The instant case is distinguishable from Massachu¬ 
setts vs. Mellon in that we are not here concerned with the 
unconstitutionality of a statute and are not seeking to sus¬ 
pend the operations of a statute, but rather seek to compel 
a cessation of acts carried out in violation of law. 

The U. S. Supreme Court in Massachusetts vs. Mellon 
(page 488) reached its decision by taking cognizance of the 
fact that should “a case for preventive relief be presented, 
the court enjoins, in effect, not the execution of a statute, 
but acts of the official, the statute notwithstanding.’* 

That case was aimed at a statute rather than an official. 
In the instant case appellants substantially seek no relief 
from a law, but rather want the law upheld. They seek 
remedial relief from the acts of individuals. 

The court in Massachusetts vs. Mellon (page 488) stresses 
that it is not unduly prone to review the constitutionality 
of a statute. It begins this point by stating that it has no 
power per se to review and annul the acts of Congress. It 
is clear that the court in Massachusetts vs. Mellon bases its 
reasoning within the narrower confines of a factual situa¬ 
tion arising from the issue of the constitutionality of an act 
of Congress. The court cannot countenance taking meas¬ 
ures against Congress and its enactments by the indirect 
means of proceeding against an official. 

In the instant case no act of Congress is questioned or 
stressed. The appellants do not question the legal force 
of a statute, this is rather being done by the appellee as is 
amply brought out elsewhere herein. 

It may be contended that two other decisions to support 
the contention that taxpayers as such may not have man¬ 
damus. In one case, Tennessee Power Co. vs. T. V. A. (U.S. 
Sup. Ct. 1935), 306 U.S. 118, a business corporation brought 
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suit against a government agency to restrain the latter f j:om 
competing with it in the field of business. A corporation 
would never be entitled to the citizen^s traditional right of 
mandamus. Moreover, the court pointed out that competi¬ 
tion in business is lawful and that ‘‘the pith of the complaint 
is the Authority's competition’^ (Page 139). Appellants 
submit that there is no similarity between the T.V.A. <5ase 
and the one at bar. 

The other case, Ashwander vs. Termessee Valley Aut'iior- 
ity (U.S. Sup. Ct. 1935), 297 U.S. 288, involved the ques :ion 
of a corporation’s stockholders’ right to sue to set aside the 
corporation’s agreement for the sale and exchange of elec¬ 
tric power with the government agency. The stockholders’ 
standing in court, their right to sue, was acknowledged in 
the opinion, the case being decided against them on the 
actual merits of the matter and the issue they raised as to 
the constitutionality of statutes. 

Mandamus is an historic right of action that came into 


this country with the English colonists of the seventeenth 
century. Early American decisions bear this out. In 1709 
the Provincial Court of Maryland in Bordley vs. Lloyd, ]L H. 
& McH. 27, ordered that mandamus issue to compel the 
clerk of Anne Arundel County Court to surrender posses¬ 
sion of the court’s records and seal. 

In Runkel vs. Winemuller in the year 1796,4 Har. & McH. 


429, 448, the General Court of Maryland spoke as follows; 


“It (mandamus) is a writ of right • * * The court of 
King’s Bench having a superintending power over in¬ 
ferior court of jurisdiction, may and of right ought;, to 
interfere to supply a remedy when ordinary forms of 
proceeding are inadequate to the attainment of justice 

in matters of public concern_3 Bac. Ab. 529, 1530. 

The position that this court is invested with similar 
powers, is generally admitted, and the decisions have 
invariably conformed to it; from whence the inference 
is plainly deducible, that this court may, and of right 
ought, for the sake of justice, to interpose in a sum- 
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mary way to supply a remedy where, for the want of a 
specific one, there would otherwise be a failure of 
justice/’ 

In Magruder vs. Swann (1866), 25 Md. 173, another deci¬ 
sion from the same state we find an emphatic assertion of 
the right to mandamus against a high official: 

“the governor, like other officers in the discharge of 
mere ministerial duties is subject to the writ of man¬ 
damus, which cannot he denied to a suitor in such a case 
without acknowledging an authority higher than the 
law.** (Emphasis supplied.) 

Corpus Juris Secundum, vol. 55, page 80, section 52, tells 
us that mandamus must be based on an existing right, re¬ 
lating to a matter of private or public concern. Says the 
aforesaid work on treating of this subject: 

“It is more usually allowable to enforce rights relat¬ 
ing to matters of public concern^ but it may also be 
applied to the enforcement or protection of private 
rights, with respect to the discharge of official duties.” 

It is obvious that the mandamus actions are by their very 
nature primarily designed for matters of public concern 

_matters affecting all the citizens as individual citizens, 

rather than as an instrument to enforce the enjoyment of 
private rights and privileges. 

In Union Pacific R.R. Co. vs. Hall (U.S. Sup. Ct. 1876), 
91 U.S. 343, the Supreme Court of the United States ad¬ 
hered to the rule that a private person may maintain an 
action in mandamus where the injury is of a public nature 
and where the private person suffers no special injury. 
Said the court: 

“There is, we think, a decided preponderance of 
American authority in favor of the doctrine that pri¬ 
vate persons may move for a mandamus to enforce a 
public duty, not due to the government as such, "without 
the intervention of the government law officer.” 
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‘‘The principal reasons urged against the doctiine 
are, that the writ is prerogative in its nature—a reason 
which is of no force in this country and no longeij in 
England—and that it exposes a defendant to be har¬ 
assed with many suits. An answer to the latter obtec- 
tion is, that granting the writ is discretionary with Jthe 
court, and it may well be assumed that it will nolj be 
unnecessarily granted.” 

It is respectfully submitted that the right of a citizen to 
mandamus against an official to compel him to fulfill a duty, 
which the law and his office require him to perform, has 
never been abolished as against the appellee in the instant 
case by a statute or by legal precedent. 

Point n 

Appellee may be compelled to fulfill a ministerial di^ty, 
his obligation in this suitation being such. 

In Dunlap vs. Black (U.S. Sup. Ct. 1888), 128 U.S. 
there was an application made by the relator to the 
Supreme Court of the District of Columbia for a writ 
mandamus to be directed to the Commissioner of Pensions 
commanding him to re-issue to the relator a pension cer^ 
cate. The court decided for the relator and dwelt also 
the issue whether executive officers of the government ^an 
be controlled in the exercise of their duties by mandamus. 
Said the court speaking through Justice Bradley (page 43): 

“The principle of law deducible from these two cases 
is not difficult to enounce. The court will not interfere 
by mandamus with the executive officers of the govern¬ 
ment in the exercise of their ordina^ official duti es, 
even where those duties require an interpretation of 
the law, the court having no appellate power for tiat 
purpose; hut when they refuse to act in a case at all, or 
when, hy special statute or otherwise, a mere minis¬ 
terial duty is imposed upon them, that is, a service 
which they are bound to perform without further ques¬ 
tion, then, if they refuse, a mandamus may be issu^ to 
compel them.” (Emphasis supplied.) 
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In U.S, vs. Schurz (U.S. Sup. Ct. 1880), 102 U.S. 378, the 
delivery of a patent vesting title in land on the part of the 
Secretary of the Interior was compelled. Said the Supreme 
Court (page 404): 

“It is not always that the iU consequences of a prin¬ 
ciple should control a court in deciding what the estab¬ 
lished law on a particular subject is, and in the delicate 
matter of controlling the action of a high officer of the 
executive branch of the government, it would certainly 
not alone be sufficient to justify judicial interposition. 
But it may tend to reconcile us to such action as we feel 
forced to take, under settled doctrines of the courts to 
see that any other course would lead to irreconcilable 
injustice.” 

U.S. vs. Blaine (U.S. Supreme Court 1890)j 139 U.S. 306, 
a leading case on the subject, is in accord with these 
principles. 

An early case denying mandamus against the Secretary 
of State on the grounds that no law existed which the 
Secretary violated is U.S. vs. Bayard (1885), 4 Mackey 
(D.C. 310). In that case, however, the old Supreme Court of 
the District of Columbia (page 320) cites the fact that if 
the circumstances were different, namely that a treaty had 
vested certain powers and duties in the Secretary, then a 
different result would be reached. In the case at bar ap¬ 
pellants maintain that the Secretary of State has a duty 
not to agree with foreign governments to violate the Hague 
Convention, the United States Constitution and statutes. 

Houston & G, N. R. Co. vs. Kuechler, 36 Tex. 382, 399, 
dealing with mandamus against state officials, treats on the 
fundamental theory we are concerned with and holds that 
while an officer cannot be compelled by mandamus to do 
anything which the law gives him a discretion to do, this 
does not mean that a writ will not issue to compel the 
O'fficer to do any act the performance of which requires the 
exercise of mind or judgment. 
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“Discretion’’ then would mean the exercise of judgment 
in fields that in no way conflict with the law and where eitner 
one of opposite determinations or results would have | no 
relations to the provisions of law. I 

In Board of Liquidation vs. McComb (U.S. Sup. Ct. 187i5), 
92 U.S. 531, 541, the court points out that “on this branch 
of the subject the numerous and well-considered cases here¬ 
tofore decided by this court leave little to be said.” 

The case goes on to say that the objections to proceedmg 
against state oflBcers by mandamus or injunction are tnat 
it is in effect proceeding against the State itself and that it 
interferes with the official discretion vested in officers. The 
court admits quite naturally that a state cannot be sued 
without its consent and that a court may not substitute its 
own discretion for that of executive officers in matters 
longing to the proper jurisdiction of the latter. But, the 
court emphasizes, it has been well settled that when a plain 
official duty, requiring no exercise of discretion is to be 
performed and performance is refused, mandamus lies to 
compel its performance. 

United States vs. Lee and Kaufman vs. Lee (U.S. Sup. Ct. 
1882), 106 U.S. 196 was an action commenced by an indi¬ 
vidual in a Virginia state court to recover possession of a 
parcel of land. It was by writ of certiorari removed into 
the Circuit Court of the United States where the subsequent 
proceedings took place. At the request of the plaintiff an 
order was made dismissing the suit as to all defendants but 
two. Against each of these a judgment was rendered for 
separate parcels of the land in controversy, part of it con¬ 
stituting the National Cemetery in Arlington. 

The United States had intervened as a party to the suit 
as it had come into possession of the lands in question. It 
was held that the question of the validity of the title unqer 
which the United States holds lands through its officers ahd 
agents could not be tried in the action. While naturally re¬ 
affirming that the United States cannot be sued, the coijrt 
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makes some interesting comments on the fact that this doc¬ 
trine has no application to oflScers and agents of the United 
States in their individual capacities. 

Said the court at pages 220 and 221: 

“The defence stands here solely upon the absolute 
immunity from judicial inquiry of every one who asserts 
authority from the executive branch of the government, 
however clear it may be made that the executive pos¬ 
sessed no such power. • • • 

“These provisions for the security of the rights of 
the citizen stand in the Constitution in the same connec¬ 
tion and upon the same ground, as they regard his 
liberty and his property. 

**No man in this country is so high that he is above 
the law. No officer of the law may set that law at de¬ 
fiance with impunity. All the officers of the govern¬ 
ment, from the highest to the lowest, are the creatures 
of the law, and are bound by it. (Emphasis supplied.) 

“It is the only supreme power in our system of gov¬ 
ernment, and every man by accepting office participates 
in its functions is only the more strongly hound to sub¬ 
mit to that supremacy, and to observe the limitations 
which it imposes upon the exercise of the authority it 
gives, 

“Courts of justice are established, not only to decide 
upon the controverted rights of the citizens as against 
each other, but also upon rights in controversy between 
them and the government; and the docket of the court 
is crowded witii controversies of the latter class.” 

Then, posing the question whether it shall be said that 
courts cannot give a remedy because the President by an 
order has deprived a citizen of his rights, the court goes on 
to say: 

“If such be the law of this country, it sanctions a 
tyranny which has no existence in the monarchies of 
Europe, nor in any other government which has a just 
claim to well-regiated liberty and the protection of 
personal rights. 

“The evils supposed to grow out of the possible inter- 
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ference of judicial action with the exercise of powte of 
the government essential to some of its most important 
operations, will be seen to be small indeed compared to 
this evil, and much diminished, if they do not wholly 
disappear, upon a recurrence to a few considera ions. 

“One of these, of no little significance, is, that during 
the existence of the government for now nearly a cen¬ 
tury under the present constitution, with this principle 
and the practice under it well esliiblished, no i^ury 
from it has come to that government. During this time 
at least two wars, so serious as to call into exercise all 
the powers and all the resources of the govermnent, 
have been conducted to a successful issue. One of mese 
was a great civil war, such as the world has seldom 
known, which strained the powers of the national] gov¬ 
ernment to their utmost tension. Lot the course oi this 
war persons hostile to the Union did not hesitate to 
invoke the powers of the courts for their protection as 
citizens, in order to cripple the exercise of the authority 
necessary to put dowm the rebellion; yet no improper 
interference with the exercise of that authority was per¬ 
mitted or attempted by the courts.’’ 

Thus it is evident that an executive officer of the govern¬ 
ment may not be controlled by court action in the exercise 
of a matter requiring only his discretion, but he can be com¬ 
pelled by court action to fulfill a ministerial duty. 

We shall consider then what a ministerial duty involves. 
It is obvious that if an official can be compelled to fu fill a 
ministerial duty, he must do what a statute commands;. In 
the case at bar the appellants seek to compel the appellee 
to act in conformance with laws and not to violate them or 
allow them to be violated. 

That all this also comes within the scope of ministerial 
duties is obvious from the following decisions. 

Discussing what is meant by an action against the state 
the opinion in Pennoyer v. McConnaugJiy (Sup. Ct. 3]890), 
140 U.S. 1,10, the court speaks of a suit to stop officers of 
the state from committing acts of wrong as a suit compelling 
the performance of a ministerial duty. 
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In ex parte Young (U.S. Sup. Ct. 1907), 209 U.S. 123,157, 
158, the court declares that an officer's duty to be enforced 
by court action need not be set forth in so many words in a 
statute, but may be clearly understood as flowing from the 
same. 

Said the court: 

‘‘It has not, however, been held that it was necessary 
that such duty should be declared in the same act which 
is to be enforced. In some cases, it is true, the duty of 
enforcement has been so imposed * • *,_but that may 
possibly make the duty more clear; if it otherwise exist 
it is equally efficacious. The fact that the state officer 
hy virtue of his office has some connection with the en¬ 
forcement of the act is the important and material fact, 
and whether it arises out of the generallaw, or is spe¬ 
cially created by the act itself, is not material so long 
as it exists.’^ (Emphasis supplied.) 

Then as to the position taken by oflScers that they have no 
duty to act and could not be made parties to the suit, the 
court goes on: 

“It is also objected that as the statute does not spe¬ 
cifically make it the duty of the Attorney General 
(assuming he has that general right) to enforce it, he 
has under such circumstances a full general discretion 
whether to attempt its enforcement or not, and the court 
cannot interfere to control him as Attorney General 
in the exercise of his discretion. 

“In our view there is no interference with his discre¬ 
tion under the facts herein. There is no doubt that the 
court cannot control the exercise of the discretion of an 
officer. It can only direct affirmative action where the 
officer having some duty to perform not involving dis¬ 
cretion, but merely ministerial in its nature, refuses or 
neglects to take such action. In that case the court can 
direct the defendant to perform this merely ministerial 
duty.’’ 

Scott vs. Donald (U.S. Sup. Ct. 1896), 165 U.S. 107, speaks 
of mandamus being employed to prevent executive officers 
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from acting illegally as being done so to enforce **a plain 
legal duty, purely ministerial.” 

That the duty need not be set forth in a statute to become 
binding on an executive officer is brought out clearly in 3 
Blackstone’s Commentaries 110 which ancient work has this 
to say: 

‘‘A writ of mandamus is in general a command 
issuing in the king’s name from the court of iing’s 
bench, and directed to any person or corporation or 
inferior court of judicature within the king’s dominion, 
requiring them to do some particular thing therein 
specified which appertains to their office and duty^ and 
which the court of king’s bench has previously deter¬ 
mined or at least supposes to be consonant to right and 
justice. It is a high prerogative writ of a most exten¬ 
sive remedial nature.” (Emphasis supplied.) 

Baily on Mandamus, Book HI, page 791 brings out: 

“Every statute to some extent requires constriction 

' by the public officer whose duties are defined therein. 
Such officer must read the law and he must in certain 
sense construe it, in order to form a judgment from its 
language, what duty he is directed by statute to per¬ 
form. But that does not necessarily, in all cases, make 
the duty of the officer anything else than a purely iiinis- 
terial one.” 

Caven vs. Coleman, 101 S.W. 199, 200; 100 Tex. 467; and 
Carr vs. Northern Liberties, 35 Pa. 324, 78 A. M. Dec. 342, 
hold that where any person has a right to demand the exer¬ 
cise of a public function and there is an officer authorized to 
exercise that function, there the right and the authoritj’ give 
rise to the duty. 

This is obviously the underlying principle covering the 
subject of mandamus actions. 

Norton vs. Kearney, 10 Wis. 443, 450, defines legal dis¬ 
cretion as follows: 

“A legal discretion is a discretion to be exeicised 
within the limits which tiie law fixes.” 
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It is accordingly clear that such a discretion may not in¬ 
fringe npon or replace the realm of law to any degree. 

‘‘Discretion’’ is defined in Palliser vs. Home Telephone 
Co., 54 So. 499, 500; 170 Ala. 341; which says that a judicial 
act is said to lie in “discretion” when there are no fixed 
principles by which its correctness may be determined. 
Here we have the absence of a right or wrong, a vacnnm in 
which there can be neither a concept of legality or illegality. 
This alone gives “discretion” free play. 

To conclude on the aspect of an official’s discretionary 
powers as against his ministerial duties and the definition 
of the latter we cite a portion of a communication addressed 
by the Attorney General to the President in 1854 on the 
question of the status of a cabinet officer: 

“• • • heads of departments have a threefold rela¬ 
tion, namely: 1st, to the President whose political or 
confidential ministers they are, to execute his will, or 
rather to act in his name and by his constitutional 
authority, in cases in which the President possesses a 
constitutional or legal discretion; 2nd, to the law, for 
where the law has directed them to perform certain acts, 
and where the rights of individuals are dependent on 
those acts, then in cases a head of department is an 
officer of the law, and amenable to the laws for his con¬ 
duct; and 3rd, to Congress, in the conditions contem¬ 
plated by the Constitution. • • •»» 

Conversely, it could be stated that if the Secretary of 
State has a duty to the law and what the law directs, he has 
likewise a corresponding duty not to go beyond what the law 
directs or counter to it. Such an act is obviously beyond 
the realm of the Secretary’s discretion. The concept “dis¬ 
cretion” can never be reconciled with the right to infringe 
upon or usurp powers prohibited or denied by the law. 

Among the provisions of the Hague Convention respect¬ 
ing the occupation of the country of a defeated enemy are 
prohibitions against the confiscation of private property 
and reparations (until a treaty of peace is signed). Said 
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provisions are made inviolable by the United States Copsti- 
tntion which makes a treaty to which the United States is 
a party a supreme law of the land. 

No amount of discretion given to the Secretary of Sltate 
could invest him with the power of making treaties and 
ratifying them or of usurping the Senate’s rights. The 
supreme laws which are binding on all must certainly be 
binding on the Secretary of State who first and foremost is 
the party these laws, when they deal with foreign relat ions, 
are intended to guide and control. To argue that there i are 
no prohibitions against or limitations on the power oi’ the 
Secretary of State in his dealings with foreign affairs just 
because he has been entrusted with certain discretionary 
powers is ridiculous and would be the same as saying that 
the Secretary of State is supreme in his field and has powers 
exceeding the Constitution and acts of Congress. It is con¬ 
ceded that he has discretionary powers, but not when the 
provisions of the Constitution or international treaties deal 
expressly with matters and functions directly related to the 
Secretary’s work. 

Neither the Constitution nor any statute give an oflicial 
the right to violate our laws under any circumstances. The 
exercise of judgment allowed officials is always aside f rom 
the provisions of law. 

Point in 

The appellant Martin Opitz has a right to sue not only 
as a private citizen, but also as a shareholder in the enter¬ 
prises being illegally destroyed. 

Appellee may not allege that the appellant Martin Opitz 
has not sufficient interest as a shareholder to maintain the 
action in his capacity of a holder of shares of stock in Ger¬ 
man Corporations. j 

Rule 23 of the Federal Rules of Civil Procedure specifical¬ 
ly says that its requirements are met where shareholders 
bring an action because the association refuses to enforce 
rights which may be asserted by it.” (Emphasis supplied.) 
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The court will take judicial notice of the fact that German 
Corporations are powerless to enforce their rights abroad 
in the particular regard we are concerned with. German 
corporations are powerless to enforce their rights in the 
courts of the United States. They have no legal standing 
therein. We are here concerned with the appellants’ indi¬ 
vidual rights. 

Point IV 

Appellants’ interests are in no way adversely affected 
legally by the right of the executive and legislative branches 
of the Government to regulate international relations and 
exercise war powers. 

Appellants’ interests are not so ‘‘enmeshed” in the for¬ 
eign relations and war powers as not to be justiciable. 

The instant suit is not “political” in nature. 

The matter of the dismantling of German factories does 
not necessarily involve the present foreign relations of our 
government. Still less would the cessation of dismantling 
interfere with the operation of our foreign relations. The 
western German area is being directly ruled by official 
American administrators acting for and in the name of the 
United States just as Guam and other American territory 
is and has been ruled. 

In United States vs. Lee (U.S. Sup. Ct. 1882), 106 U.S. 
196, the court spoke as follows (page 215) in reiterating 
points of law previously brought out in Davis vs. Gray, 83 
U.S. 203, with this quotation: 

“Where the State is concerned, the State should be 
made a party, if it can be done. That it cannot be done, 
is a sufficient reason for the omission to do it, and the 
court may proceed to decree against the officers of the 
State in all respects as if the State were a party to the 
record. In deciding who are parties to Ihe suit, the 
court will not look beyond the record. Making a state 
officer a party does not make the state a party, although 
her law may have prompted his action and the state 
may stand behind him as a real party in interest. 
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There is no situation, as far as appellants conld ascerlain, 
presented by any preceding case closely paralleling th(5 in¬ 
stant case on this aspect of the question. Appellants] in¬ 
terests are not **enmeshed” in the foreign relations of our 
country, rather the appellee*s policies on dismantling and 
other matters are. Although it is not stated in the <!om- 
plaint, said pleading infers that dismantlings violate the 
foreign policy of the United States. Appellants did not 
allege this specifically because appellants are of the opijiion 
that our foreign relations do not enjoy a legal status,! but 
are purely matters of policy on the part of the execiitive 
department and could not be questioned except where tiiey 
interfere with the operation of the law. Appellants con|:end 
that it is the appellee who is violating United States foreign 
policy. It is true that leading elder statesmen complain ^t 
this country, or at least the executive branch, has no formgn 
policy on many vital matters. But certainly it can be said 
generally that our foreign policy today is first and foreiQost 
one of strengthening the European political and economic 
resistance to Communism. It is as nearly written into law 
as it might be in the Greco-Turkish Aid Act and the Eco¬ 
nomic Cooperation Act which are the closest approximation 
in statute form of what are commonly called the Trutnan 
Doctrine and the Marshall Plan. 

Appellants assert that it is these principles of foraign 
policy which the appellee is violating and which they are 
trying to have upheld. This is a factual question and is not 
a matter to be considered here. Appellants stand a1: all 
times ready and willing to prove their contention. 


Point V I 

The executive authority is not supreme in the condu(^t of 
foreign relations. j 

The court below appears to believe that the President as 
Commander-in-Chief and as chief executive has supijeme 
power over our foreign affairs and specifically over I our 


28 


relations with Germany. That the President has important 
powers relating to the carrying on of the war and the con¬ 
quering of the enemy and holding him in submission is not 
to be questioned. However, these powers are still subject 
to the provisions of the Hague Convention of 1907 and those 
articles thereof dealing with the “Regulations Respecting 
the Laws and Customs of War on Land,^^ which provide 
among other things that it shall be illegal to declare that no 
quarter shall be given. Their very purpose is to limit execu¬ 
tive action in dealing with a conquered country. 

It is not contended by appellants that the President has 
important restrictions on his power that would not make 
him in every sense of the word a Commander-in-Chief; 
rather, appellants point out that the acts complained of are 
in the nature of peace-making provisions and are in part 
actually carried out as treaties signed between sovereign 
governments and hence require Senate ratification. For 
example, the treaty agreement of Petersberg of November 
24th, 1949, purporting to be between the United States and 
Germany was not recognized by the American High Com¬ 
missioner until ratified by the western German Parliament 
at Bonn, while the same treaty has never been ratified by 
the United States Senate. 

The subject of reparations was covered by treaties be¬ 
tween the United States, the other Allies and Germany fol¬ 
lowing the conclusion of the first World War. Payment in 
money and in goods only followed the treaty of peace at 
the time. In TJ, S, vs. Curtiss Wright Export Corp, (U.S. 
Sup. Ct. 1936), 299 U.S. 304, 319, the court held: 

“In this vast external realm, with its important, 
complicated, delicate and manifold problems, the Presi¬ 
dent alone has the power to speak or listen as a repre¬ 
sentative of the nation. • • •»» 

• • • “He makes treaties with the advice and consent 
of the Senate; but he alone negotiates.’^ (Emphasis 
supplied.) 
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The simple fact of the matter is that the Supreme Court 
of the United States has not to this day declared Article 2, 
section 2 of the Constitution, calling for Senate ratification 
of treaties, invalid or without effect. 

When one considers the innumerable international ag]*ee- 
ments involving the United States, most of them of little 
consequence in our nation life, which have been yearly sub¬ 
mitted to the Senate for ratification throughout our history, 
one comes to the conclusion that this is standard practice 
and well founded in law. 

Appellants cite as directly in point on this question and 
as still controlling the principle enunciated in the case of 
In re Sutherland (U.S. Dist. Ct., Oregon 1892), 53 F. 551, 
in which a British sea captain instituted proceedings under 
an alleged treaty between Great Britain and the United 
States concerning deserters from merchant vessels to have 
a deserter returned to the vessel. 

The treaty in question was between Great Britain and 
the United States and signed at Washington on Jum^ 3, 
1892. Said the court: 

**It does not appear that the treaty aforesaid, under 
which the procee&ngs before the vice consul, at Astoria, 
took place, has ever been confirmed by the United Stiites 
Senate. 

‘‘The Constitution (article 2, section 2) gives the 
president power to make treaties, ‘with the advice ^nd 
consent of the Senate,/ and not without it. So faf as 
appears, the Senate not having advised and consented 
to this so-called Hreaty\ it has no legal force, and the 
proceedings taken thereunder are of no avail.” (Em¬ 
phasis supplied.) 

It is submitted that this interpretation of the law has 
never been overruled by the United States Supreme Court. 

O^Neal vs. U.S. (C.C.A., Tenn. 1944), 140 F. (2d) 908, 
brings out the principle that while the war power is con¬ 
ferred on the Congress and the President, the principal ^rar 
power of the President arises as Commander-in-Chief of 
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the Army and Navy and does not inclnde any war power 
legislative in its natnre. The case also says that in carrying 
out the constitutional division of the powers, it is a breach 
of the fundamental law for Congress to transfer its funda¬ 
mental powers to the President. 

Chief Justice Taney in Fleming et al v. Page (9 How. 603; 
1850) points out that the powers of the President in the 
conduct of a war are not unlimited but are fixed by law. 
He stated 

war, therefore, declared by Congress, can never be 
presumed to be waged for the purpose of conquest or 
the acquisition of territory • • *. The United States, 
it is true, may extend its boundaries by conquest or 
treaty, and may demand the cession of territory as the 
condition of peace, in order to indenmify its citizens 
for the injuries they have suffered, or to reimburse the 
government for the expenses of the war. But this can 
be done only by the treaty-making power or the legisla¬ 
tive authority, and is not a part of the power conferred 
upon the President by the declaration of war. His duty 
and his power are purely military. As Commander-in- 
Chief, he is authorized to direct the movement of the 
naval and military forces placed by law at his command, 
and to employ them in the manner he may deem most 
effectual to harass and conquer and subdue the enemy. 
He may invade the hostile country, and subject it to the 
sovereignty and authority of the United States. But 
his conquests do not enlarge the boundaries of this 
Nation, nor extend the operation of our institutions and 
laws beyond the.limits before assigned to them by legis¬ 
lative power.*’ (615) 

Point VI 

The Regulations Respecting the Laws and Customs of 
War on Land of the Hague Convention of 1907 are applica¬ 
ble to present day Germany, and govern appellee’s conduct 
in this case. 

Appellee relies in his cause of action on threadbare dis¬ 
tinctions concerning conditions prevailing in occupied enemy 
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territory after part of the territory has been occupied: as 
against when all of the territory is occupied. A different 
set of laws is allegedly applicable in each of these case^. 

At the time of the Hague Convention of 1907 it was 
customary to occupy a defeated enemy country at leasll in 
part and on the conclusion of a treaty of peace to withdraw 
or set a time as to the withdrawal of occupation troops frpm 
the enemy ^s territory. Today enemy territory is also occu¬ 
pied, the difference from conditions of the past being that 
years instead of months elapse before a treaty is decided on. 
Occupation measures are even being taken in Germany| to 
circumvent the concluding of an all-embracing treaty j of 
peace. 

We look at the Second Hague Convention on the Eegpla- 
tions respecting the Laws and Customs of War on Land and 
note that its wording indicates said rules are to be indefii^ite 
as to the time of their validity. There is nothing said ad to 
when this treaty’s provisions no longer apply in an enemy’s 
country. We must infer that the rules of occupation of an 
enemy’s territory apply either until a peace treaty is con¬ 
cluded or the occupying power no longer controls the area 
in question. The regulations speak as to how public build- 
ings, forests, real estate, institutions devoted to religion, 
charity, education, the arts and sciences, are to be regarded. 
(Articles LV and LVI.) They speak of the collection of 
taxes. (Articles XLIX, LI, LII.) 

The Hague Convention of 1907 was all-embracing in its 
scope. It covered the commencement of hostilities, its con¬ 
duct in detail and provisions for arbitration, and finaUy 
provisions for the treatment of inhabitants of occupied 
territories. It makes no distinction as to the complete jor 
partial occupation of a country, nor of its treatment by 
occupying authorities before and after a capitulation of the 
defeated country’s armed forces. It is inconceivable tl^at 
such an important document and treaty as the Hague Con¬ 
vention of 1907 could have intentionally omitted to speak 
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about the treatment of an occupied country whose armed 
forces had totally capitulated instead of only partially. In 
fact, few countries of the world would have assented to 
such a provision for this would cause an evil conqueror to 
carry on war far beyond its necessity in order to avoid the 
limitations of international law. The sounder view would 
be that the Hague Convention's aforesaid regulations are 
intended to remain in effect until a treaty of peace is 
concluded. 

The Nuremberg decisions have held Gterman nationals 
responsible under the Hague Convention for acts committed 
in completely occupied enemy countries after these coun¬ 
tries were completely defeated. Some, like Belgium, agreed 
to a formal capitulation to the German armed forces, others 
like the Netherlands had only their armed forces surrender 
formally to the Germans. In the case of France we have a 
surrender officially signed by the de jure French govern¬ 
ment in June 1940, allowing the German armed forces to 
occupy and administer parts of that country. 

It is submitted that the Hague **Regulations’^ cover the 
subject of reparations in Articles XLVI, XLIX, L and LI. 
The last named speaks of the collection of contributions, the 
same being limited. Of course, it is right when agreed to by 
both sides, but until that time it is mere plunder. 

Appellee incorrectly infers that the Allied authorities fell 
heir to the sovereignty of the German government. The 
German government did not surrender its sovereignty or its 
legal status by the capitulation agreement of May Sth, 1945. 
By its very terms only the German armed forces surrendered 
unconditionally to the Allies. The surrender agreements of 
the 7th and 8th of May 1945 say so. The German surrender 
of that time was less specific and yielded less in matters of 
national sovereignty than the French surrender of June 
1940. In the same manner the Polish army in Warsaw and 
later the Polish naval forces on the Hela Peninsula sur- 
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rendered to the German armed forces in late 1939, but the 
legal sovereignty of Poland survived. 

Kamuth vs. TJ. S. (U.S. Sup. Ct. 1929), 279 U.S. 231, ho^ds 
that treaty obligations in respect to what shall be done ii a 
state of war, treaties of cession, boundary and the like, pro¬ 
visions giving rights to citizens or subjects of one of high 
contracting powers to continue to hold and transmit Ispd 
in the territory of the other, are not affected by reason of 
war between the contracting powers. 

Thus the Hague Convention has survived till now. Mo;re- 
over the President's powers could not usurp its legal effect. 

Society, etc. vs. New Haven (Vt. 1823), 21 U.S. 464, 494, 
says that treaties stipulating for permanent rights and 
general arrangements, and professing to aim at perpetuity 
and to deal with the case of war as well as of peace, do liot 
cease on the recurrence of war, but are, at most, only sus¬ 
pended while it lasts; and, unless they are waived by t^ 
parties or new and repugnant stipulations are made, th^y 
revive in their operation at the return of peace. 

That the Hague Regulations on belligerent occupation 
are applicable to the occupation of Germany has been passed 
on by the judiciary in England (1947, 1 K.B. 41). Tie 
Foreign Secretary of the United Eangdom certified to tie 
Court in Rex vs. Bottril, ex parte Kuchenmeister (1946, 1 
All. E.B. page 635) that Germany still exists as a state and 
Gorman nationality as a nationality and that a state of war 
exists although active hostilities have ceased. Justice Algbt 
Bagge, Justice of the Supreme Court of Sweden, has s^ 
forth in a recent article in Jus Gentium entitled **The leg^l 
position of the allied Powers in Qormany*’ (1 Jus Gentiuih, 
1, page 23, March 1949), in greater detail than here praj;- 
ticable, the arguments for the applicability of the Hagi(e 
Regulations to present day Germany. The Swiss Appeal 
Court in Zurich has held that Germany continues as la 
nation under belligerent occupation; and that Switzerland 
continues to be bound by the ]^gue Convention provisions. 
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(Court of Appeals, Zurich, December 1,1945) The position 
taken by the appellee in his actions toward German private 
property is considered in an article in “American Perspec¬ 
tive^’ in the May 1948 issue entitled “Has Germany Ceased 
to Exist” by J. W. Brabner-Smith, Col. A.U.S. The 
article covers the contemporary legal literature on the sub¬ 
ject and comes to the same conclusion as Justice Algot 
Bagge. 

The executive branch of our government has, in other 
matters, maintained the principle of the continued applica¬ 
bility of the Hague Convention, which principle is here de¬ 
nied by the appellee in word and in practice. The report on 
Germany of the House Select Committee on Foreign Aid 
asserts that the United States has a responsibility as a mili¬ 
tary occupant under international law and the Hague Con¬ 
vention (H.R. Report No. 1500, 80th Cong. 2nd Sess. 2 
(1948)). The whole problem is ably discussed in the July 
issue of the Virginia Law Review, “Concluding the War— 
The Peace Settlement and Congressional Powers” (34 'Vir¬ 
ginia Law Review 5, page 553). This article points out 
that the final disposition of personal property taken from 
the enemy is to be determined by Congress, not by the execu¬ 
tive departments. In the present case the Congress has 
spoken when the Senate ratified the Hague Regulations, 
and until a new treaty is signed or new statutes enacted the 
law is clear. The Hague Convention is written in simple 
language. It doesn’t take an international lawyer to under¬ 
stand its provisions. Section III Article 46 says “Family 
honor and rights, the lives of persons, and private property, 
as well as religious convictions and practices shall be re¬ 
spected.” Private property cannot be confiscated. Article 
47 in so many words forbids pillage; and Article 53 limits 
the taking of personal property to that belonging to the 
State. There is no doubt that the taking of private property 
is forbidden by the Hague Convention which governs the 
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present situation until the Senate ratifies a new peace treaty 
or changes the law by statute. 

The appellee should be aware of the continuing appli ca¬ 
bility of the Hague Convention for on August 8, 1945 the 
appellee entered into an agreement establishing an ‘‘Inxer- 
national Military Tribunal” at Nuremberg. Article 6 of the 
Tribunal Charter defines as a war crime—^plunder of public 
or private property or devastation not justified by military 
necessity. The provisions of the Hague Convention were 
relied upon in the Goering trial where the Tribunal held 
that Germany was bound by the rules of land warfare even 
when it had completely subjugated other nations. (41 Am. J. 
Int’l. Law 235—1947) 

As late as 2 July 1945, the executive branch of the gov¬ 
ernment issued a text prepared in the Civil Affairs Depart¬ 
ment of The Judge Advocate General’s School entitled Law 
of Belligerent Occupationy and various other regulations 
such as Army Field Manual 27-10; The Rules of Land War¬ 
fare, FM 27.5; Military Government and CivU Affairs, TM 
27-250; Cases on Military Government. These texts and 
manuals instruct all officers of the War Department on the 
law of belligerent occupation. They are presently in use, 
for example in Guam, and they confirm appellants’ posit: on. 
The first text cited goes further than appellant, for it sta tes 
“Section III of the Hague Regulations is in substance a 
codification of customary law and its principles are binding 
on signatories and non-signatories alike” (Law of Bellig¬ 
erent Occupation J.A.G.S. Text No. 11, p. 2—2 July 19^15). 
Plaintiff is content with the proposition that the United 
States is a signatory; that the Senate ratified the Regula¬ 
tions ; that they are our law and bind, without discretionary 
powers of evasion, our public officials. It is interesting to 
quote a cited opinion of the Judge Advocate of the Tlird 
United States Army in the case of a German general \7ho 
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had removed personal property belonging to a French citi¬ 
zen during the occupation of a part of France by Germany. 

“The seizure in question, therefore, not being justi¬ 
fied by any law of war, must have been sunple larceny 
• • • Larceny conveys no title • • • Plunder and 
pillage are military crimes contrary to the Ha^e Con¬ 
vention and the laws of War • • (4 Am. Mil. Govt. 

360) (Report of Col. Irving C. Hunt, 1918-1920,4 Vols.) 
(p. 136, Law of Belligerent Occupation, supra) 

Appellant maintains that the appellees’ position that the 
Hague Convention does not apply to present day Germany 
and that the regulations do not cover destruction or confisca¬ 
tion and sale of enemy private property to private parties 
is untenable. For example, the Kaiser Aluminum com¬ 
panies have purchased, and the State Department purported 
to pass good title to, a German aluminum foil plant. Appel¬ 
lant suggests the harm which will arise if the owners of the 
dismantled property, personally or through their State, 
bring action for damages relying upon the provisions of the 
Hague Convention, ratified by the United States Senate, 
that “A belligerent party which violates the provisions of 
the said Regulation shall if the case demands, be liable to 
pay compensation • • •»» 

Point Vn 

The appellee’s motion to dismiss the complaint should 
have been denied. 

It is elementary that rights under treaties inure to the 
benefit of United States Citizens as do rights under statutes 
passed by Congress. Individuals repeatedly invoke the aid 
of provisions of treaties in their defense. The essence of 
the “International Tribunal” cases was that international 
law applies not only between governments but affects indi¬ 
viduals. Many a person has been executed in recent years 
since the war while his lawyer argued that the Hague Con¬ 
vention was not applicable to him. The Regulations of the 
Hague Convention are our law and they specifically apply 
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not only to governments but to individuals as other laws |io. 

The appellant does not seek to interfere with the political 
decisions of the appellee. Appellee will not be embarrassed 
in his conduct of the foreign affairs of the United Stages 
within the boundaries rightfully set by the Congress of ^e 
United States. Appellee certainly cannot contend that he 
has unlimited authority in the conduct of foreign affairs 
and that he can disregard the laws of Congress. He mist 
merely argue that the law in question is not applicable to 
present day Germany. That difference of opinion presents 
a justiciable controversy. Appellant, as a citizen, in this 
matter of grave public concern, had a right to seek a tin^e- 
honored remedy—a writ of mandamus—^to compel the dis¬ 
continuance of acts which are contrary to laws on our stat¬ 
ute books. The propriety of what is done in foreign affairs, 
as long as it has a legal basis, is not questioned here, aiid 
it is agreed is not subject to judicial inquiry. Appellalnt 
does not pretend to enforce whatever rights the German 
government may have under international law nor does ab- 
pellant ask that the Court state that a treaty has been 
broken. This is a matter of international concern, whi^ 
the two sovereign states must determine by diplomatic ex¬ 
changes. Appellant is concerned with the violation of a lajw 
of the United States by an official of the United Statejs, 
which violation causes and will cause harm to all citizens 
general and to the appellant in particular. Appellant do^s 
not question the right of the United States to enter into la 
treaty, and agrees that the decision of the Executive Officer 
to enter into a treaty is not subject to inquiry by the court^. 
Nor is the appellant asking this court of the United States 
to review actions by international agencies which are n^t 
a part of the system of government of the United Statek 
The actions complained of are the actions of the appellee 
as a United States official, not the actions of the intemX- 
tional agencies. Similarly situated citizens of the otheb 
nations involved, with the obvious exception of the U.S.S.R^, 
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can bring similar actions in tbeir own courts to reach their 
own government oflBcials. 

The issues in this case between appellant and appellee are 
not political. There may be collateral political repercus¬ 
sions from the decision of this court just as there have been 
in innumerable other court decisions of general interest. 
Congress and the executive departments will be interested 
“politically^’ in any decision of the judiciary with regard 
to the applicability of the Hague Regulations to present day 
occupation problems. The political interest is a general 
one, whereas appellants’ interest is to ask justice in this 
court in a justiciable controversy. To paraphrase a pre¬ 
viously quoted opinion, the question on which the decision 
here must turn is, whether the subject matter of this contro¬ 
versy is one “quod ad statum reipublica pertinent” • • • 
whether the appellant be right or wrong in his view, and 
that is for this court to determine, it is very certain that it 
concerns the state at large, that one of its principal oflBcers 
executes his office inadvertently in disregard of a public 
law defining the proper course of conduct. 

CONCLUSION 

For the reasons hereinbefore set forth, it is respectfully 
submitted that the court below erred in dismissing the ap¬ 
pellants’ complaint. It has been shown that the appellants 
had a standing to sue in the lower court, that the lower court 
had jurisdiction over the subject matter of the suit, and the 
complaint stated a cause of action. It is respectfully re¬ 
quested that the action taken by the court below be reversed 
and the proceeding remanded for trial upon the merits. 

Respectfully submitted, 

Franklin C. Salisbury, 
Washington, D. C., 
Attorney for the Appellants. 

Of Counsel: 

Edward A. Fleckenstein, 

Weehauken, N. J. 
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1 Filed Jan. 19, 1950. Harry M. Hnll, Clerk 

In the United States District Court for the 
District op Columbia 


Martin Opitz, of 53 West 68th Street, 
New York, N. Y., and 

Elsie Willamowski, of 19 East 129th Street, 
New York, N. Y., 

Plaintiffs, 

V. 

Dean Acheson, Secretary op State, 
Department of State, Washington, D. C., 
Defendant. 


Civil Action No. 283-50 


COMPLAINT I 

' To enforce the provisions of the Hague Convention, ^e 
Economic Cooperation Act of 1948 and the Constitution. 

The plaintiffs, for their complaint, respectfully show jto 
this Honorable Court and allege: ! 

1. The action arises under the Constitution of the Unitjed 
States, the treaty to which the United States is a party, 
known as the Hague Convention of 1907, and the Econon^ic 
Cooperation Act of 1948 and the amount in controversy 
exceeds the sum of $3,000.00 besides interest and costs.j 

2. The plaintiff, Martin Opitz, is a citizen of the State 

of New York and resides in the City and County of N^w 
York in said state. I 
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3. The plaintiff, Elsie Willamowski, is a citizen of the 
State of New York and resides in the City and Connty of 
New York in said state. 

2 4. The defendant, Dean Acheson, is the duly ap¬ 

pointed and acting Secretary of State of the United 
States of America. 

5. On the 13th day of April, 1949, as well as on various 
dates prior thereto, certain individuals representing to act 
on behalf of the governments of the United States of Amer¬ 
ica, the United Elingdom and France by mutual agreement 
issued joint orders for the dismantling or destruction of 
certain German industrial installations and factories. 

6. The carrying out of this program of dismantling of 
industries continues at the present time or its continuance 
is contemplated and planned and the aforesaid joint orders 
and decisions, although subsequently modified, have never 
been entirely abrogated or cancelled. 

7. The aforesaid acts of destruction impose an addi¬ 
tional burden on the financial resources of the United 
States and on its taxpayers by causing further economic 
distress in Europe which it is the policy of the American 
people to terminate. 

8. The aforesaid orders for the dismantling of German 
factories, privately owned, and their execution violate 
treaties to which the United States of America is a party, 
and which were ratified by the United States Senate, and 
especially those provisions of The Second Hague Con¬ 
vention of the year 1907 in the ‘‘Annex to the Conven¬ 
tion’^ dealing with “Military Authority over the Terri¬ 
tory of the Hostile State”, known as Section m of the 
“Regulations respecting the Laws and Customs of War 
on land”, and other pertinent provisions of the Conven¬ 
tion. The aforesaid orders and the execution thereof or 
support given thereto on the part of any officer, agent or 
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employee of the United States government also violate 
Article VI of the Constitution of the United States ile- 
specting the validity of treaties to which the United States 
is a party. 

9. The aforesaid orders for the dismantling of factoriijs 

in Germany, insofar as they apply to factories prje- 
3 vionsly seized and captured by the military power df 
the United States during a state of active warfai^, 
are illegal for the reason that the same have become tljie 
property of the United States of America and no executive 
authority may dispose of such either by the destruction of 
same, delivering them to a foreign power or otherwise, witlji- 
out the consent of Congress. j 

10. The aforesaid orders and the execution thereof ate 

violative of the Economic Cooperation Act of 1948 and dii- 
rupt the operation of Section 102 of said Act. I 

11. The defendant as Secretary of State of the United 
States has the duty of enforcing adherence to laws an^ 
treaties of all officers, agents and employees of the Unitejd 
States government subject to his authority. Although ap¬ 
peals have been made to him in particular and to the execrl- 
tive branch of the government in general for a cessation 
the dismantling of German industrial installations and fa((- 
tories by various members of Congress, public officials and 
private citizens, no satisfactory action has been taken by 
the defendant and he has not complied with requests th 
fulfill his duty as the law prescribes. 

12. Dismantiling and destruction of factories in German^ 
are currently being carried out or contemplated by the 
authorities of the United Kingdom and France with the 
sanction of American authorities. These run counter t 
the efforts of the taxpayers of the United States and im 
pose an additional burden on them and exhibit a policy o: 
non-cooperation on the part of the governments of tb 
United Kingdom and France so as to deprive them of theiif 
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rights to any economic assistance under section 102 (a) of 
the Economic Cooperation Act of 1948. The Administrator 
of Economic Cooperation currently continues to carry out 
his functions and dispenses economic assistance to the gov¬ 
ernments of the United Kingdom and France. 

13. On or about the 24th day of November, 1949, 
4 the government for Western Germany, known as the 
Federal Republic of Germany established at Bonn by 
the western occupying powers to replace or to fulfill the 
functions of the de jure German government, entered into 
an agreement with the governments of the United States of 
America, the United Kingdom and France, acting through 
their High Commissioners for Germany. Among other 
things the aforesaid treaty-agreement attempts to provide 
for the surrender by Germany of its sovereignty over the 
Ruhr territory which is to be placed under western allied 
control and in return for which some eighteen German fac¬ 
tories, some of them located in the Ruhr territory and some 
of them already partially dismantled by allied authorities, 
as well as all factories in western Berlin, are to be spared 
further dismantaling or destruction. 

14. The aforesaid treaty of the 24th of November, 1949, 
is unconstitutional and void in that it was made purely by a 
lower executive authority of the United States and not rat¬ 
ified by the United States Senate as required by Article II, 
section 2, of the Constitution of the United States. 

15. The aforesaid treaty of the 24th of November, 1949, 
is illegal and void because it was agreed to by the provi¬ 
sional government of the Federal Republic of Germany 
imder duress in order to save some German factories ille¬ 
gally ordered dismantled or destroyed by the allied author¬ 
ities. The aforesaid German provisional government, irre¬ 
spective of the question of its representative character re¬ 
garding the German people or the citizens of western Ger¬ 
many, does not represent or claim to represent the people 
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of eastern Germany, according to its own admission an<^ its 
constitutional structure. Said people of eastern Germkny 
is not a party to the aforesaid treaty of the 24th day of No¬ 
vember, 1949, which agreement also disposed of its rights 
and the treaty is accordingly illegal and void. The said 
treaty constitutes an attempt to circumvent the formal 
adoption of a treaty of peace and in any event its 
5 adoption by the United States authorities constitutes 
an usurpation of the power of the United Sti.tes 
Senate. 

16. The aforesaid treaty of the 24th day of Novemlj)er, 
1949, is illegal, void and not binding on either the pec^ple 
of the United States of America or of Germany for the 
reason that it is not a treaty or agreement made between 
the United States of America and a foreign country wh^re 
only the United States and Germany are concerned. Ac¬ 
cording to the laws of the United States and Germany and 
according to international law, the de jure govemmentj of 
Germany is a government which today would be function¬ 
ing under the Weimar Constitution, but which has b^n 
temporarily replaced in western Germany by the de fapto 
government of western Germany which is the allied mjili- 
tary government and a subordinate agency of the same 
which shares some of its functions, known as the provi¬ 
sional government of the Federal Republic of Germany. 
As regards the people of the United States of America and 
the people of Germany alone, the treaty of November 24th, 
1949, is an agreement between the United States of Amerjica 
and itself or an agreement between two agencies or depart¬ 
ments of the United States government. 

17. The aforesaid orders for the dismantling or destruc¬ 
tion of German factories and industrial installations sire 
unconstitutional and void in that they were made as a joi nt 
agreement of the governments of the United States of 
America, the United Kingdom and France without the rat¬ 
ification of the United States Senate and because as regards 
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Germany these orders are in the nature of a final disposi¬ 
tion between victorions nations and a vanquished nation 
and partake of the character of a treaty of peace and as 
such the power of the United States Senate, which has not 
ratified same, has been usurped. 

18. Because of the aforesaid illegality of the or- 
6 ders for dismantling and of the treaty of November 
24th, 1949, the basis of a future repudiation of these 
orders and of the agreement it signed is furnished to the 
Federal Republic of Germany or any future German gov¬ 
ernment, as well as the basis for a suit demanding restitu¬ 
tion to the Germans. This threatens the government of the 
United States of America and its taxpayers and the plain¬ 
tiffs with additional financial burdens in the future unless 
these orders for dismantling and the aforesaid agreement 
are rescinded and abrogated. 

19. The plaintiff, Martin Opitz, possesses shares of stock 
in corporations affected by the dismantling orders and 
other reparations measures and policies of the United 
States and other allied officials. Said plaintiff holds shares 
of stock in I. G. Farbenindustrie Aktiengesellschaft, Ham¬ 
burg Amerikanische Packetfahrt Aktien Gesellschaft, 
Deutsche Bank and Disconto Gesellschaft and other cor¬ 
porations and his rights and interests have been affected 
by the aforesaid decrees and measures. 

Wherefore, premises considered, your plaintiffs pray: 

1. That a decree be entered ordering the defendant to 
rescind all orders compelling the dismantling or destruc¬ 
tion of German factories or industrial installations made 
by himself, the American High Commissioner for Germany 
or his predecessors or any official, agent or employee of 
the United States government either in his own right or 
jointly with representatives of a foreign power. 

2. That a decree be entered ordering the defendant to 
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issue orders, to the American High Commissioner for Crer- 
many that no German factories or industrial installatiolns 
are to be dismantled or destroyed by any official, agent !or 
employee of the United States Government or ordered jby 
such person to be dismantled or destroyed. j 

I 

7 3. That a decree be entered ordering the defei](d- 

ant to notify the governments of the United King¬ 
dom and France that the government of the United States 
and the American High Commissioner for Germany a^e 
rescinding all orders made by them for the dismantling df 
German factories and industrial installations. I 


4. That a decree be entered ordering the defendant, ^n 
the event any foreign power continues to dismantle or dje- 
stroy German factories and industrial installations or to 
order same to be done, to notify the Administrator for Eco¬ 
nomic Cooperation that in accordance with the Economic 
Cooperation Act of 1948 said power is no longer entitled io 
the economic assistance furnished it under said Act. j 

5. That a decree be entered ordering the defendant ^o 
notify the Chancellor of the provisional Federal Repub^c 
of Germany and the governments of the United Ejngdoijn 
and France that the government of the United States h^s 
not entered into the agreement with them of November 
24th, 1949, and that the same is void insofar as the United 
States of America is concerned because of the omission of 

its ratification by the United States Senate. i 

1 

6. That this Honorable Court grant such other furthe^ 
relief as shall be deemed just and equitable in the premise^. 


Franklin C. Salisbury, Attorney for Plaintiff, 407 
Munsey Building, Washington 4, D. C. 

Of Counsel: Edward A. Fleckenstein, No. 39 King Ave.^ 
Weehawken, New Jersey. | 
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8 United States of America, Federal District of the 
Southern District of New York, New York County, 

SS.: 

Martin Opitz, being duly sworn, says that he is a plain¬ 
tiff in the foregoing complaint; that he has read said com¬ 
plaint and knows the contents thereof; that the complaint 
is true to his own knowledge except as to matters therein 
alleged on information and belief, and as to those matters 
he believes it to be true. 

(s) Martin Opitz, Plaintiff. 

Subscribed and sworn to before me this 9th day of Jan¬ 
uary, 1950. (s) Isidor Liss, Notary Public, State of New 
Yor^ No. 31-2378500. Qualified in New York County. Cer¬ 
tified with New York County Register. Term expires March 
30, 1951. 

9 Piled Mar. 27,1950. Harry M. Hull, Clerk 


DEFENDANT’S MOTION TO DISMISS 
THE COMPLAINT 

Comes now the defendant. Dean Acheson, Secretary of 
State, by his attorneys, and respectfully moves this honor¬ 
able Court to dismiss the complaint herein on the grounds 
that: 

1. The Court lacks jurisdiction of the subject matter of 
the suit. 

2. The Court lacks jurisdiction of the subject matter of 
the suit as the plaintiffs’ interests are not susceptible of 
judicial protection in that: 

(a) As taxpayers, plaintiffs do not have sufficient inter¬ 
est. 
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(b) The plaintiff, Martin Opitz, as shareholder in Ger¬ 
man corporations, does not have sufficient interest. 

(c) In all events, plaintiffs, interests are so enmeshedj in 
the foreign relations and war powers as not to be jnstifial|le. 

3. The complaint fails to state a claim against the de¬ 
fendant upon which this Court can grant any relief. j 

4. The complaint fails to state a claim against the <Je- 
fendant upon which this Court can grant any relief 
in that the actions complained of are in all respects 

legal and proper. j 

In support of this motion, the Court is respectfully re¬ 
ferred to defendant’s memorandum of points and author¬ 
ities. [ 

(s) George Morris Fay, United States Attorney; 

(s) Ross O’Donaghue, Assistant United Staljes 
Attorney, Attorneys for Defendant. 

Of Counsel: (s) Ely Maurer, Assistant to the Legal Ad¬ 
viser, Department of State. 

11 Piled June 9, 1950. Harry M. Hull, Clerk j 


ORDER I 

I 

This case having come on to be heard upon defendant's 
motion to dismiss complaint and it appearing to the CouH 
that plaintiffs herein are without standing to sue, that tHe 
Court lacks jurisdiction of the subject matter and that tHe 
complaint fails to state a cause of action upon which relief 
may be granted, it is by the Court this 9th day of Jun^, 
1950, 

Ordered that the above-entitled complaint be and thje 
same is hereby dismissed. 

(s) Edward M. Curran, Judge. 
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I hereby certify that a copy of the above order was this 
7th day of June, 1950, mailed to Franklin C. Salisbury, 
Esquire, Attorney for the Plaintiffs, at his office address of 
407 Munsey Building, Washington, D. C. 

(s) Boss O’Donoghue, Assistant United States At¬ 
torney. 

12 Filed July 28,1950. Harry M. Hull, Clerk 




NOTICE OF APPEAL 

Notice is hereby given this 27th day of July, 1950, that 
Martin Opitz and Elsie Williamowski here appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the order of this Court entered on the 9th day of 
June, 1950, dismissing the above-entitled complaint upon 
Defendant’s motion to dismiss. 

(s) Franklin C. Salisbury, Attorney for Appellants, 
Martin Opitz and Elsie Williamowski. 

Franklin C. Salisbury, Attorney, 407 Munsey Build¬ 
ing, Washington 4, D. C. (STterling 9072). 

Please notify George M. Fay, U. S. Attorney. (N.) 

13 Filed Feb. 13,1951. Harry M. Hull, Clerk 


STIPULATION OF THE BECOBD ON APPEAL 

It is hereby stipulated by and between counsel of record 
for the respective parties hereto that the following parts 
of the record shall be included in the record on appeal, 
said parts being the complete record, with the exception of 
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Defendant’s supporting brief and Plaintiif’s “Statement of 
Opposing Points and Authorities”, and the argument, viz., 

1. The Complaint 

2. Defendant’s Motion to Dismiss 

3. Order Dismissing Complaint 

4. Notice of Appeal 

5. This Stipulation 

Dated: February 13,1951. 

(s) Franklin C. Salisbury, Attorney for Plaintiff 
(Appellant). 

(s) Joseph M. Howard, Assistant U. S. Attorney, 
Attorney for Defendant (Appellee). 

14 Filed Feb. 13,1951. Harry M. Hull, Clerk 

ORDER 

On consideration of the appellants’ amended motion to 
enlarge the time for filing the record on appeal herein, time 
having expired, and of the affidavit in support thereof, it is 
Ordered by the Court that the motion be granted, and 
that the appellants be, and they are hereby, allowed 30 
days from the date hereof within which to file the record 
on appeal herein. 

Per Curiam. 

Date: January 30, 1951. 

A true copy. Test: (s) Joseph W. Stewart, Clerk of 
the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit. 


United States Court of Appeals for the District of Colum¬ 
bia Circuit. Filed Jan. 30,1951. (s) Joseph W. Stewart, 
Clerk. 

15 United States District Court for the District of 
Columbia, United States of America, District of Co¬ 
lumbia, SS: 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
foregoing pages numbered 1 to 14, inclusive, to be a true 
and correct transcript of the record according to the stipu¬ 
lation filed by counsel in the case of Martin Opitz, and 
Elsie Willamowski, Plaintiffs, vs. Dean Acheson, Secretary 
of State, Defendant, Civil Action No. 283-50, as the same 
remains upon file and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 19th day of February, 1951. 

(s) Harry M. Hull, Clerk. 


(Seal.) 
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QUESTIONS PRESENTED j 

In the opinion of appellee, the following questions ar^ 
presented on this appeal: I 

1. Whether the appellants, as citizens, taxpayers, oj* 
stockholders of an enemy corporation alleged to be “ af¬ 
fected’^ by appellee’s action with respect to dismantling 
German plants, have suflScient interest to maintain a suijk 
to compel the Secretary of State to order the cessation ojc 
such dismantling. 

2. Whether the subject matter of the suit, consisting of 

the actions of the Secretary of State, under the direction of 
the President, with reference to the war powers and foreigi:|i 
relations of the United States, is justiciable and subject td 
the control of the courts. I 

3. Whether the actions of the Secretary of State in con¬ 
nection with dismantling German plants pursuant to agree¬ 
ment with allied nations are in violation of the Constitution 
or statutes of Congress. 


(I) 




INDEX 


Counterstatement of the Facts . 

Summary of Argument . 

I. The Court Lacks Jurisdiction of the Subject Matter of the 
Suit as the Appellants’ Interests are not Susceptible of 

Judicial Protection . 

II. The Complaint Fails to State a Claim Against the Appellee 
upon which this Court can Grantl any Relief in that the 
Actions Complained of are in all Respects Legal and 
Proper . 

Argument: 

I. The District Court Lacked Jurisdiction, of the Suit as the 
Appellants’ Interests are not Susceptible of Judicial 
Protection . 

A. As Tarepayers Appellants do not Have Sufficient 

Interest . 

B. The Appellant Martin Opitz, as Shareholder in 

German Corporations, Does Not Have Sufficient 
Interest . 

C. In All Events Appellants’ Interests are so En¬ 

meshed in the Foreign Relations and War 

Powers as Not to be Justiciable. 

IL The Complaint Fails to State a Claim Against the Appellee 
Upon Which Any Relief Can Be Granted in that the 
Actions Complained of Have Been in All Respects Legal 
and Proper . 

A. The President as Commander-in-Chief and as Ex¬ 

ecutive in charge of foreign affairs had power 
under the Constitution, treaties and laws to join 
with other governments in the various agree¬ 
ments and actions alleged to be illegal. 

B. The Regulations Respecting the Laws and Cus¬ 

toms of War on Land of the Hague Convention 
IV of 1907 are not applicable to appellants’ 
interests . 

1, The provisions of the Hague Convention 

give no rights to an individual against 
his own government but only to govern¬ 
ments of foreign nationals. 

2. The Regulations of the Hague Convention 

IV of 1907 apply only during the time 
of belligerent occupation, where there is 
a hostile enemy in the field, and do not 
apply to reparations when the enemy is 
completely subjugated . 


(in) 
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Argument—Continued 

C. In so far as any plants were captured by the 

United States Armed Forces, it is doubtful 
whether title was taken to them, but in all events 
the President may make provision with the other 
Allies for disposition of such captured prop¬ 
erty . 

D. The Petersherg Protocol of November 22, 1949 is 

immaterial to the validity of dismantling action.. 

E. Dismantling by the United States, United ICingdom 

and French authorities is not violative of Section 

102 of the Economic Cooperation Act. 

Conclusion . 
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I 

Dean Acheson, Secretary of State of the United STAijes, 


APPELLEE 


APPEAL FROM TEE UNITED STATES DISTRICT COURT pifR 
THE DISTRICT OF COLUMBIA I 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS | 

The object of the appellants’ suit is to bring about the 
discontinuance of the dismantling program in Germany. 

It is important in order to appreciate fully the poinijs 
involved to set forth the historical background with special 
emphasis on the governmental organization created in Geij- 
many and the policies adopted by the Allies in the goverfl- 
ment of Germany. The history shows a succession oif 
agreements at the highest executive levels by the Unitec^ 
States with its Allies in order to win the peace as we had 
won the war. The policies that run through these agreej- 
ments are: (1) Security by immediate disarmament, to he 
watched over, so that Germany would never again disturb 
the peace; (2) Reparations in kind immediately, so as tcj 

(1) ! 
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help the war ravaged countries and so as not to repeat the 
melancholy history after World War I when German pro¬ 
duction capacity was built up by the Allies to ensure money 
reparation payments which were never made; (3) A viable 
German economy. The policies of security and repara¬ 
tions resulted in the dismantling programs whose limits 
were set by the necessity of leaving a level of industry pro¬ 
viding for a viable German economy. 

The salient points are as follows: 

1. January-February 1945, Yalta Conference. While 
the war was still in progress the heads of state of the 
United States, United Kingdom and U.S.S.R. met and 
agreed on “unconditional surrender’’ terms to be imposed 
on Germany; an Allied Control Council for Germany; elimi¬ 
nation of German war production and reparations in kind 
(United States Economic Policy Toward Germany ^ (Dept, 
of State Pub. 2630, pp. 53, 54). 

2. May 7,1945, Unconditional Surrender of German High 
Command to Allies (Axis in Defeat, at p. 23). 

3. July 1945, Potsdam Agreement. The heads of state 
of the United States, United Kingdom and U.S.S.R. agreed 
on policies to guide the Allied Control Council (ACC), 
namely, elimination of all industry used for military pro¬ 
duction, removal of productive capacity for reparations, 
maintenance of production required to maintain certain 
living standards (United States Economic Policy Toward 
Germany, at pp. 79, 81, 82). It was further agreed that the 
U.S.S.R. and Poland would satisfy their reparations claims 
by removals from the U.S.S.R. zone of Germany while the 
reparations claims of the United States, United Kingdom 
and other countries would be met from the western zones 
(Id., atpp. 83-85). 

4. June 5, 1945, “Declaration Regarding Defeat of Ger¬ 
many and Assumption of Supreme Authority by Allied 
Powers” and “Statement of Control Machinery in Ger¬ 
many” (The Axis in Defeat, at pp. 62-70). In the Declara- 

^ Most of the documents mentioned here are contained in this 
publication or in Axis in Defeat, Dept, of State Pub. 2423. 
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tion the United States, United Blingdom, France and 
U.S.S.R. stated they *‘hereby assume supreme authority 
with respect to Germany including all powers possessed by 
Germany Government. . . . The assumption for the 
purposes stated does not affect the annexation of Ger¬ 
many.” In the Statement the four powers stated that tie 
four Commanders-in-Chief would exercise supreme authcr- 
ity each in his own zone and also jointly in matters affecthig 
Germany as a whole through a Control Council. 

5. January 24, 1946, Paris Reparation Agreement. 
United States, United Kingdom, France and fifteen other 
countries agreed on division of reparation removals from 
western zones of Germany. These countries set up tlic 
Inter-Allied Reparation Agency (lARA) to make alloca¬ 
tions of plants declared available from Germany (Unit(jd 
States Economic Policy Toward Germany, pp. 105-128). 

6. March 28, 1946, “Plan of Allied Control Council for 
Reparations and the Level of Postwar German Economy ” 
(Id., at pp. 133-139). This was a quadripartite plan whi<!h 
determined the war potential of Germany that should be 
eliminated and the amount of industrial equipment un¬ 
necessary to the German peace economy and therefo]*e 
available as reparations. Under this plan quadripartite 
procedures were followed for the determination and max¬ 
ing available of plants to the U.S.S.R. and to the IARA.“ 
During the course of 1946 it became apparent that the 
U.S.S.R. was not willing to adhere to the Potsdam Agree¬ 
ment that Germany should be treated as a single economic 
unit. Accordingly, the removal program was slowed down 
by the western powers. 

7. March 1947, Moscow Conference. Council of Foreigjn 
Ministers were unable to agree on four zone unity of Gej*- 
many. 

2 The zone Commanders handled dismantling in their own zones. 
Two quadripartite laws are of significance: Law No. 9 for seizure 
of I. G. Farben plants for reparations, disarmament and decartelizii- 
tion purposes; Law No. 43, the basic law under which German war 
plants were destroyed or removed from Germany. 
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8. August 1947, United States-United Kingdom Bipartite 
Level of Industry Agreement (Dept, of State Press Release 
No. 711, August 29, 1947). The United States and British 
Governments had agreed in December 1946 on a fusion 
of their two zones and the Level of Industry Agreement 
represented their new view as to what the German economy 
needed and what could be removed, assuming a Germany 
not wholly integrated. 

9. November-Decemher 1947, London Conference. Coun¬ 
cil of Foreign Ministers still unable to agree on four zone 
unity. 

10. March 1948, Cessation of activities of the Allied Con¬ 
trol Council by withdrawal of Soviet representative. United 
States, United Kingdom and French representatives agreed 
that allocation of plants would be assumed by each western 
zone commander, to be informally coordinated among them. 

11. April 3, 1948, Economic Cooperation Act. Section 
111 (f) (22 USCA sec. 1513 (f)) provides: “The Adminis¬ 
trator will request the Secretary of State to obtain the 
agreement of those countries concerned that such capital 
equipment as is scheduled for removal as reparations from 
the three western zones of Germany be retained in Ger¬ 
many if such retention will most effectively serve the pur¬ 
poses of the European Recovery Program.” To carry 
out this provision, an Industrial Advisory Committee was 
appointed which made certain recommendations for reten¬ 
tion of plants in Germany, which -were taken up with the 
British and French Governments. 

12. April 8,1949, Occupation Statute. The United States, 
United Kingdom and France published an Occupation 
Statute for Germany, which assigned wide powers to the 
western German Government, but reserved to the occupy¬ 
ing authorities certain important powers, among which 
were powers over disarmament, demilitarization and re¬ 
parations (20 Dept, of State Bull. (1949) 500). The Occu¬ 
pation Statute became effective September 21, 1949. 

13. April 13, 1949. The United States, United Kingdom 
and France announced agreement on retention of 159 plants 
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and part plants in Germany and a new agreement on pro¬ 
hibited and limited industries (Dept, of State Press Relea ses 
Nos. 243 and 244 of April 13, 1949). 

14. June 20, 1949. Announcement of establishment of 
High Commission for Germany composed of representa¬ 
tives of the United States, United Kingdom and France 
to take the place of the Military Governors (21 Dept, of 
State Bull. (1949) 25). This went into effect on September 
21, 1949, at the same time as the Occupation Statute. 

15. October 6, 1949. Economic Cooperation Appropria¬ 
tion Act (P.L. 327, c. 621). This authorized $25,000 to 
be made “available to the Administrator for any further 
action he may consider advisable to carry out the provisions 
of Section 115 (f) of the Economic Cooperation Act of 
1948 as amended.” 

16. November 22,1949. Petersberg Protocol or “Protocol 
of Agreements reached between the Allied High Commis¬ 
sioners and the Chancellor of the German Federal Republic 
on November 22, 1949 (Dept, of State Press Release ^lo. 
919, November 24, 1949; 21 Dept, of State Bull. (1949) 
863a). Because of the disturbances in Germany over dis¬ 
mantling the British had called a meeting in November of 
the three powers in Paris. The three powers agreed to i n¬ 
struct their high Commissioners to negotiate with the 
Chancellor to wind up the dismantling program. This they 
did and reached an agreement for the cessation of dis¬ 
mantling for some 32 plants, but that no changes would be 
made as to existing prohibitions and limitations in produc¬ 
tion of certain materials. Certain other provisions were 
made in the Protocol, notably among them, that the Fedei al 
Republic would become a member of the International Au¬ 
thority for the Ruhr instead of being represented only by 
an observer. 

17. December 1949. With regard to Section 115 of tlie 
1950 EC A appropriation Act, the Administrator wrote tlie 
Secretary of State expressing his satisfaction at what had 
been accomplished. 
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SUMMARY OF ARGUMENT 

I 

The Court Lacks Jurisdiction of the Subject Matter of the Suit 

as the Appellants’ Interests Are Not Susceptible of Judicial 

Protection 

A. As taxpayers, appellants do not have sufficient in¬ 
terest. 

B. The appellant, Martin Opitz, as shareholder in Ger¬ 
man corporations, does not have sufficient interest. 

C. In all events appellants* interests are so enmeshed 
in the foreign relations and war powers as not to be justi¬ 
ciable. 

II 

The Complaint Fails to State a Claim Against the Appellee 

Upon \^ich This Court Can Grant Any Relief in T^t the 

Actions Complained of Are in All Respects Legal and Proper 

A. The President, as Commander-in-Chief and as Exec¬ 
utive in charge of foreign affairs, had power under the 
Constitution, treaties and laws to join with other govern¬ 
ments in the various agreements and actions alleged to be 
illegal. 

B. The Regulations Respecting Laws and Customs of 
War on Land of The Hague Convention IV of 1907 are 
not applicable to appellants’ interests. 

C. In so far as any plants were captured by the United 
States armed forces, it is doubtful whether title was taken 
to them, but in all events the President could make pro¬ 
vision with the other Allies for disposition of such captured 
property. 

D. The Petersberg Protocol of November 22, 1949, is 
immaterial to the validity of dismantling action. 

E. Dismantling by the United States, United Kingdom 
and French authorities is not violative of Section 102 of 
the Economic Cooperation Act. 
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ARGUMENT 

I 

The District Court Lacked Jurisdiction of the Suit as the 
Appellants' Interests Are Not Susceptible of Judicial Pro- 
tection 

A. As Taxpayers Appellants do not Have Sufficient Interest 

The appellants alleged in the course of the complaint f 
that the action of dismantling plants in Germany would 
increase the financial burden on the United States (Com¬ 
plaint, para. 7); that with respect to captured plants, dis 
position by dismantling without the consent of Congresj; 
was illegal and represented a loss to the United States, 
(Complaint, para. 9); and further, dismantling being illegal 
vis-a-vis Germany might give rise to restitution suits 
against the United States in the future (Complaint, para, 
18); all these actions being to the detriment of the appel¬ 
lants as taxpayers. The Supreme Court has held that 
for a plaintiff to enjoin the action of an agent of the Gov¬ 
ernment he must show that he is faced with a “direct 
injury, suffered or threatened, presenting a justiciable 
issue" Massachusetts v. Mellon^ 262 U.S. 447, 488 (1923) 
or a “direct and special injury" to a legal right. Ten^ 
nessee Power Co. v. TV A, 306 U.S. 118,137-138 (1939). The 
Court held in Massachusetts v. Mellon that the interest 
of a taxpayer was not sufficient (p. 487): 

But the relation of a taxpayer of the United States 
to the Federal Government is very different. His 
interest in the moneys of the Treasury—partly realized 
from taxation and partly from other sources—is shared 
with millions of others; is comparatively minute and 
indeterminable; and the effects upon future taxation, 
of any payment out of the funds, so remote, fluctuating 
and uncertain, that no basis is afforded for an appeal to 
the preventive powers of a court of equity. 

In the present case the interest of the appellants as tax¬ 
payers is remote, minute, purely conjectural and contingent. 
It is not sufficient to base a cause of action. If this be so, 
on this point alone the complaint was properly dismissed 
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with respect to the appellant Elsie Williamowski, who sued 
solely in a taxpayer capacity. With respect to appellant 
Martin Opitz, who sued also as a shareholder, the complaint 
should have been dismissed on the taxpayer point in so 
far as he attempted to call into question any action not 
having a relation to future dismantling of specific plants 
in which he had an interest; that is, all portions of the com¬ 
plaint concerning the financial burden on the United States, 
the illegality of the disposition of captured property with¬ 
out the consent of Congress, and the illegality of dismantling 
as giving rise to any restitution claims by the Government 
of Germany. 

Whether Martin Opitz, as a shareholder, had an adequate 
interest is discussed immediately below. 

B. The Appellant Martin Opitz, as Shareholder in German 
Corporations, Does Not Have Sufficient Interest 

The appellant Martin Opitz alleges in paragraph 19 of 
his complaint that he owns shares “in corporations affected 
by the dismantling orders and other reparations measures.’’ 
In no place is the word “affected” clarified. Certainly if 
the corporations enumerated were merely “affected” as 
creditors of companies or as sellers to companies whose 
plants were being dismantled there would be lacking that 
direct and special injury which is required. Such a share¬ 
holder cannot, as stated in Ashwander v. Tennessee Valley 
Authority, 297 U.S. 288, 324-325 (1936) inveigh vaguely 
against the general program and policies of a government 
agency as affecting his interests. Such ill-defined protests 
are inadequate to support the appellant’s standing to sue. 
Even, however, if it can be shown that the very property of 
the corporations in which he is a shareholder is involved in 
dismantling, the appellant, as stated in the Ashwander case 
must as minority stockholder show that he endeavored to 
secure action by the managing board or trustees of the 
corporation to vindicate the rights of the corporation al¬ 
leged to be infringed and that the managing board or 
trustees breached their duty (pp. 318-324). The full re¬ 
quirements of pleadings in a suit of such a kind are set 
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forth in Federal Rides of CwU Procedure, Rule 23, 28 
U.S.C.A. following 723c. 

(b) Secondary action by shareholders. In an action 
brought to enforce a secondary right on the p^rt of 
one or more shareholders in an association, :ncor- 
porated or unincorporated, because the association 
refuses to enforce rights which may properly be as¬ 
serted by it, the complaint shall be vermed by oatli and 
shall aver (1) that the plaintiff was a shareholder at 
the time of the transaction of which he complains or 
that his share thereafter devolved on him by operation 
of law and (2) that the action is not a collusive cne to 
confer on a court of the United States jurisdiction of 
any action of which it would not otherwise have juris¬ 
diction. The complaint shall also set forth with par¬ 
ticularity the efforts of the plaintiff to secure froin the 
managing directors or trustees and, if necessary, from 
the shareholders, such action as he desires, and the 
reasons for failure to obtain such action or the reasons 
for not making such effort. 

These requirements the appellant has not met. 

It should be pointed out, further, that appellant in 
ing such a suit acts to enforce rights which ‘‘may 
be asserted by” the corporation. However under 
paragraph of section 7 (b) of the Trading with the 
Act, 50 U.S.C.A. Appendix, a corporation organized 
the laws of Germany, being a national of Germany, 
bring suit in the United States: 

Nothing in this Act shall be deemed to 
the prosecution of any suit or action at law or in 
in any court within the United States by an 
ally of enemy prior to the end of the war, 
provided in section 10 hereof.^ 

Therefore appellant is attempting to enforce a right 
may not be asserted by the corporation. In 
present action, in the words of Rule 23 of the Federal 
of Civil Procedure, can be considered a “collusive 

^ Section 10 is irrelevant here as it deals with certain 
copyright matters. 
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confer on a court of the United States jurisdiction’^ of an 
action of which it would not otherwise have jurisdiction. 

The appellant Martin Opitz therefore has not shown and 
cannot show the requisite interest as a shareholder to 
maintain the suit. 

C. All Events Appellants^ Interests are so Enmeshed in 
the Foreign Relations and War Powers as Not to be 
Justiciable. 

Article III, Section 2, clause 1 of the Constitution pro¬ 
vides that “The judicial Power shall extend to all Cases 
in Law and Equity, arising under this Constitution, the 
Laws of the United States and Treaties made or which 
shall be made under their Authority . . .; to Controver¬ 
sies to which the United States shall be a Party;—to Con¬ 
troversies between two or more states; between a State 
and Citizens of another State; between Citizens of dif¬ 
ferent States ...” 

But from earliest times it has been held that the judicial 
function extends only to justiciable cases and controversies. 
Justice Frankfurter in Coleman v. Miller, 307 U.S. 433, 
460 (1939) Z.d F. Assets Corp. v. Hull, 114 F. 2d 464, 470 
(1940), affirmed 311 U.S. 470 (1941). As Justice Frank¬ 
furter said in Coleman v. Miller, supra: 

In endowing the court with “judicial Power” the 
Constitution presupposed an historic content for that 
phrase and relied on assumption by the judiciary of 
authority only over issues which are appropriate for 
disposition by judges . . . Judicial power would come 
into play in matters that were the traditional concern of 
the courts at Westminster and only if they arose in 
a way that to the expert feel of lawyers constituted 
“Cases” or “Controversies.” It was not for courts 
to meddle with matters that require no subtlety to be 
identified as political issues. 

The doctrine about the exclusion of “political” issues from 
judicial scrutiny is stated clearly in Oetjen v. Central 
Leather Co., 246 U.S. 297 (1918) at 302: 

The conduct of the foreign relations of our Govern¬ 
ment is committed by the Constitution to the Executive 
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and Legislative—‘Hhe politicaP^—Departments of the 
Government, and the propriety of what may be done in 
the exercise of this political power is not subject to 
judicial inquiry or decision. 

It only remains to determine whether in this case the appel¬ 
lant’s interests involve political or justiciable questions. 
The appellants in their complaint allege violations of •;he 
Hague Convention IV of 1907 by action taken in Germa ny 
by the Executive; they call into question numerous agree¬ 
ments made by the United States with Allied Nations con¬ 
cerning the policies to be pursued in Germany, and joint 
actions taken pursuant thereto; they call into question he 
validity of agreements with the new Federal Republic of 
Germany. 

The Courts have recognized that among the questions 
which have been considered as political rather than judicial, 
none comes more clearly within the former classification 
than those which involve the propriety of acts done in the 
conduct of foreign relations of our Government. Z. S F. 
Assets Realization Corp. v. Hull, 114 F. 2d 464, 468 (194)), 
affirmed 311 U.S. 470 (1941). It has been appreciated that 
American courts “should not so act as to embarrass the 
executive arm in its conduct of foreign affairs” Republic 
of Mexico v. Hoffman, 324 U.S. 30, 35 (1945), or assume an 
“antagonistic jurisdiction”. United Staies v. Lee, ]l06 
U.S. 196, 209 (1882); Ex parte Peru, 318 U.S. 578, ^88 
(1943). 

More specifically courts have refused to determine 
whether a treaty has been broken and have declined jur|is- 
diction of such matters. Thus the Court of Appeals of the 
Second Circuit dismissed an American importer’s suit 
based on most-favored-nation treatment secured by treaty: 

The fundamental difficulty with the petitioner’s suit 
is that it seeks to submit to judicial decision qu(js- 
tions which are not justiciable but pertain to the 
executive branch of the government. It is not for a 
court to say whether a treaty has been broken or wl at 
remedy shall be given; this is a matter of international 
concern, which the two sovereign states must determine 
by diplomatic exchanges, or by such other means as 
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enables one state to force upon another the obligations 
of a treaty . . . These are matters concerning the re¬ 
lations between the two nations and their adjustment 
must be left to the field of diplomacy. Obviously, it 
would not do for the courts to declare that an act is 
a breach of a treaty and results in this or that remedy. 
The remedy accorded might not content the foreign 
power or might bring about a conflict between the 
executive and judicial branches of our own govern¬ 
ment. George E. Warren Corp. v. United States, 94 
F. 2d 597, 599 (1938), cert. den. 304 TJ.S. 572 (1938). 

Thus, also, the United States Court of Appeals for the Dis¬ 
trict of Columbia dismissed a suit by American claimants 
who alleged a violation of an agreement with Germany and 
asked a review thereof. The Court said; 

Since the case of Ware v. Hylton, decided by the Su¬ 
preme Court in 1796, the courts of this country have 
uniformly held that it is not for the judiciary to deter¬ 
mine whether a treaty has been broken either by the 
legislature or the executive, and accordingly have 
consistently declined jurisdiction of such matters. 
Z. <& F. Assets Realization Corp. v. Hull, 114 Fed. 
464, 471 (1940), affirmed 311 U.S. 470 (1941). 

Further, treaties on which private rights are dependent 
will normally not be interpreted by the courts contrary 
to a position taken by the executive. Charlton v. Kelly, 
229 U.S. 447, 474 (1913); Foster v. Neilson, 2 Pet. 253, 
307, 309 (1829). 

In a similar fashion the court in Doe v. Braden, 16 How. 
635 (1853), refused to examine into the authority of the King 
of Spain to enter into a certain treaty with the United 
States, where the treaty was considered valid by the United 
States, even though private claims were thereby affected. 
Likewise the decision of the Executive as to which govern¬ 
ment has authority over a particular territory is conclusive. 
Jones V. United States, 137 U.S. 202, 212 (1890); Pearcy v. 
Stranahan, 205 U.S. 257, 265 (1907); Williams v. Suffolk 
Inc. Co., 13 Pet. 415, 419-420 (1839). 

An especial case for court non-intervention arises when 
the action complained of is, as here, the result of agree¬ 
ments between governments. Thus the court refused to 
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invalidate the sentence of an American seaman ^ who v^as 
tried for murder in a United States consular court jin 
Japan under procedures authorized by treaty with Jap4ii, 
even though there was lacking indictment and trial by ju(ry 
as required by the United States Constitution. Ross jv. 
McIntyre, 140 U.S. 453 (1891). Eecently, too, the Suprei|ie 
Court refused to review the conviction of the Japanese 
major war criminals tried by the International Military 
Tribunal for the Far East. Hirota v. MacArthur, 3^8 
U.S. 197 (1948). It will be recalled that this tribunal was 
created as the result of agreement with certain alliM 
governments by the President acting in his capacity as Com- 
mander-in-Chief and as Executive in charge of forei^ 
relations. Similarly the Supreme Court recently denied 
certiorari (338 U.S. 879) from the Court of Appeals for tie 
District of Columbia, in the case of Flick v. Johnson, 174 
F. 2d 983 (1949) where a review had been sought of a judg¬ 
ment rendered by United States Military Tribunal IV, whi& 
was held to have been set up in Germany as a result of actipn 
of the occupying powers. 

These decisions are most relevant. The actions which 
are complained of here are essentially actions which a^e 
the outcome of numerous international agreements deal¬ 
ing with reparations and security problems involved in tlfe 
post-war control of Germany. The actions complained ^f 
are part of the international administration of Germanj^, 
even if performed by the officials in the American zone. Iff 
the above cited decisions are valid where life and liberty 
are involved, they are certainly valid where property in¬ 
terests are at stake. These actions are not subject to r(^- 
view by the courts. Any other doctrine would have tlje 
most serious consequences on the ability of the United 
States to participate in international administration of oc[- 


cupied territory. 

In sum, the appellants’ suit brings up questions of viola¬ 
tion of treaties, validity of agreements, the power of the 

^ The seaman was a British subject, but employed aboard a shi]3 
flying the American flag, and therefore to be considered an American 


seaman. 
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new Federal Republic to contract and the validity of acts 
done under international agreement and administration. 
These questions are essentially political and non-justiciable 
in character and are therefore not for the courts to pass 
upon. 

II 

The Complaint Fails to State a Claim Against the Appellee 
Upon Which Any Relief Can Be Grants in That the Actions 
Complained of Have Been in All Respects Legal and Proper 

A. The President as Commander-in-Chief and as execu¬ 
tive in charge of foreign affairs had power under 
the Constitution, treaties and laws to join with other 
governments in the various agreements and actions 
alleged to be illegal. 

It appears quite clear that the actions taken in Germany 
and agreements entered into with respect to Germany on 
the matter of dismantling are justified in pursuance of the 
President's powers as Commander-in-Chief and as chief ex¬ 
ecutive in the conduct of foreign relations.® 

Even in peace time, the President has exercised his power 
as Commander-in-Chief with relation to disarmament and 
security. Thus, by the Rush-Bagot Agreement of 1817, 
naval armaments on the Great Lakes were limited.® Va¬ 
rious agreements were made with Mexico for troops of each 
nation to cross the borders in pursuit of Indians. 5 Moore, 
Digest of Internatio'nal Law (1906) 212. More recently in 
1940 the President entered into the Canadian-American De¬ 
fense Agreement of 1940 (see 3 Dept, of State Bull. (1940) 
154) and the Bases-Destroyer Agreement with Great 
Britain. See 39 Op. Atty. Gen. 484 (1940). 

^The appellants have not charged a lack of delegation by the 
President to the military authorities or the Secretary of State and 
we assume that if the actions and agreements are within the Presi¬ 
dent’s power, they will not be subject to criticism as having been 
taken or agreed to by unauthorized agents under him. 

® President Monroe submitted this Agreement “apparently out 
of abundant caution” to the Senate a year after it went into effect. 
The Senate approved by a two-thirds vote but ratifications were 
never exchanged. 5 Moore, Digest of International Law ^906) 214. 
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In time of war as Commander-in-Chief the President's 
powers are naturally extremely broad. With relation ijo 
conquered territory, the Supreme Court has said: 

In such cases the conquering power has the right to 
displace the pre-existing authority, and to assume to 
such extent as it may deem proper the exercise by it¬ 
self of all the powers and functions of government. J. 
It may do anj^hing necessary to strengthen itself anp 
weaken the enemy. New Orleans v. Steamship Com¬ 
pany, 20 Wall. 387, 394 (1874). 

We have seen from the preceding cases that the 
power of the President, as Commander-in-Chief of the 
army and navy is practically absolute over conquered 
territory. 1 Willoughby, Constitution of the Unitea 
States (1929) 463. 1 

As an important incident to the conduct of war, the Presi ¬ 
dent may seize and subject to disciplinary measures the 
enemies who in their attempt to thwart or impede our mili|- 
tary effort have violated the laws of war. Ex parte Quirin, 
317 U. S. 1, 28-29 (1942); In re Yamashita, 327 U. S. 1, 11 
(1946). The war power ‘‘carries with it inherently the 
power to guard against the immediate renewal of the con¬ 
flict and to remedy the evils which have arisen from its 
rise and progress.’^ Stewart v, Kahn, 11 Wall. 493, 507 
(1870). 

Conjoined with this power as Commander-in-Chief ther^ 
is lodged in the President’s hands the great power as Ex[ 
ecutive in charge of foreign relations. This power has beeik 
eloquently described by the Supreme Court in United States 
V. Curtiss Wright Export Corp. 299 U. S. 304, 319, 32(1 
(1936): 

In this vast external realm, with its important, com¬ 
plicated, delicate and manifold problems, the Presi¬ 
dent alone has the power to speak or listen as a rep¬ 
resentative of the nation... [We are here dealing with] 
the very delicate, plenary, exclusive power of the Presi¬ 
dent as the sole organ of the Federal Government in 
the field of international relations—a power which does 
not require as a basis for its exercise an act of Con¬ 
gress, but which of course like any other governmental 
power must be exercised in subordination of the appli¬ 
cable provisions of the Constitution. 
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Never was there more reason and jnstification for the 
exercise of the powers of the President as Commander-in- 
Chief and as Executive in charge of foreign relations than 
in the circumstances of the coalition and global warfare of 
World War 11. An extremely large number of agreements 
were entered info with our Allies. In the Statement of 
Facts there are listed a small portion of them, starting with 
the Yalta Conference and going up to the present date,— 
agreements of a bipartite, tripartite, quadripartite and mul¬ 
tilateral nature entered into by the President, or his agents, 
with relation to the particular and important problems of 
reparations and disarmament with respect to Germany. 
These agreements were based on the necessity of taking 
immediate steps for reparations and disarmament, without 
awaiting a peace treaty.'^ It was commonly understood that 
in order to secure the peace, the occupation would have 
to be a long one, and that in the light of post World War 
I history, it was undesirable, if necessary objectives were 
to be achieved, to rely completely on action by Germany 
after the withdrawal of the allied forces. The appellants 
have charged in their complaint (para. 5) that the April 
13,1949 agreement and actions taken thereunder, as well as 
previous actions, of dismantling are invalid. If their thesis 
is correct all these numerous agreements and actions would 
fall under the same condemnation. It would indeed put our 
Government in a state of extreme impotence if such pri¬ 
mary post war aims could not thus be validly achieved. In 
this field, if our national action is to be equal to that of other 
governments, the authority of the President must be con¬ 
sidered plenary and responsible only to the Constitution. 
See United States v. Curtiss Wright Corp,, supra. 

Certainly if the particular circumstances in which these 
agreements were made and the actions taken are considered 
additional support for their validity is furnished. It should 


■^Doubtless when a peace treaty is made with Germany, pro¬ 
vision will be included for Germany to compensate its nationals for 
seizure of property by the Allies. See, for example. Article 76, 
para. 2, and Article 78, para. 3, of the Italian Peace Treaty. 
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be recalled that we are dealing here with “enemy” prop¬ 
erty, which term applies to property in enemy territory 
owned by enemy corporations® whatever may be the nation¬ 
ality of owners of the corporation. See Lamar v. Browkief 
92 U. S. 187, 194 (1876); Young v. United States, 97 U. S. 
39, 60 (1878); Juragua Iron Co. v. United States, 212 U. S. 
297, 306 (1900). These actions were taken after the uncon¬ 
ditional surrender of Germany. They were taken in an ar|ea 
to which the Constitution and our laws do not in and Of 
themselves apply. Neely v. Henkel, 180 U. S. 109, 119, 1^2 
(1901); Ross V. McIntyre, 140 U. S. 453, 464 (1891). Thoy 
were taken as part of an international administration, fii|st 
quadripartite and now tripartite in nature, and should n^t 
be subject to review any more than the Japanese Interna¬ 
tional Military Tribunal in Hirota v. MacArtkur, 338 U. 
197 (1948). They were actions of the Allied military gov¬ 
ernment in Germany and as such should be entitled to tljie 
same immunity from review that has been accorded tl|ie 
actions of other governments. Oetjen v. Central Leather 
Co., 267 U. S. 297, 304 (1918); Rica/ud v. American Met\A 
Co., 246 U. S. 304 (1918). 

On the basis of the above, the actions of the President 
and his agents in arranging for and implementing a dis¬ 
mantling program appear completely warranted. Furthej:, 
it will be shown below that there is no basis in the appel¬ 
lants^ allegations that there are specific barriers in the 
United States Constitution, treaties and laws to the legal¬ 


ity of the actions taken or agreements made. 


® In fact the Allied powers have sought to exclude from dis¬ 
mantling any plants with substantial non-enemy ownership. This 
has been as a matter of policy, rather than as a matter of legal 
obligation, in order to avoid injury to non-enemy owners. Thi; 
hamstringing effect of upholding appellants rights as shareholder^ 
of a few shares of stock in an enemy corporation such as I. G. 
Farben can well be imagined. Practically no action against enemj’’ 
corporations could be made if it were necessary to ascertain that nq 
shares in such corporations were owned by Americans or non-enemV 
citizens. 
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B. The Regulations Respecting the Laws and Cus¬ 
toms of War on Land of the Hague Convention IV of 
1907 are not applicable to appellants’ interests. 

The appellants have alleged that the dismantling action 
of the United States military authorities in Germany has 
been in violation of the Hague Convention IV of 1907 and 
more particularly of Section III of the Annex on Regula¬ 
tions Respecting the Laws and Customs of War on Land, 
which Convention was ratified with the consent of the Sen¬ 
ate. The appellants further allege that the dismantling 
action violates Article VI of the Constitution which makes 
treaties part of the ‘‘supreme law of the land.” 

It is not known particularly what provisions are con¬ 
sidered to have been violated, but it is assumed from the 
emphasis in the complaint on objection to the dismantling 
and reparations program that some or all of the following 
provisions may be in mind: 

Family honour and rights, the lives of persons, and 
private property, as well as religious convictions and 
practice, must be respected. 

Private property cannot be confiscated. (Article 
XLVI). 

Requisitions in kind and services shall not be de¬ 
manded from municipalities or inhabitants except for 
the needs of the army of occupation. They shall be in 
proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obliga¬ 
tion of taking part in military operations against their 
country_ 

Contributions in kind shall as far as possible be paid 
for in cash; if not, receipt shall be given and the pay¬ 
ment of the amount due shall be made as soon as pos¬ 
sible. (Article LII). 

An army of occupation can only take possession of 
cash, funds, and realizable securities which are strictly 
the property of the State, depots of arms, means of 
transport, stores and supplies, and generally, all mov¬ 
able property belonging to the State which may be used 
for military operations. 
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All appliances, whether on land, at sea, or in the ^ir, 
adapted for the transmission of news, or for the tr^s- 
port of persons or things, exclusive of cases governed 
by naval law, depots of arms, and, generally, all Hi ds 
of ammunition of war, may be seized, even if theybe- 
long to private individuals, but must be restored ^d 
compensation fixed when peace is made. (Article LIII). 

I 

However, as shown below, these provisions are not appli¬ 
cable to limit the President, or his authorized agents, wjth 
respect to the plaintiffs here, or with respect to the actiolns 
of dismantling of plants for reparations and security pur¬ 
poses. 


1. The provisions of the Hague Convention give no rights 
to an individual against his own government but ohly 
to governments of foreign nationals. 


The Hague Convention IV is an agreement which was 
designed to set up as between governments the norms of 
conduct in the operation of war. In no provision of the 
Hague Convention is it specified that rights flow to indi¬ 
viduals. In this Convention, as in many other treaties, 
the only rights acquired are rights secured by a govern¬ 
ment and it is the government which must vindicate aPy 
wrong inflicted on its nationals by another government. 
In any event, if any rights flow to private individuals und'pr 
the Hague Convention those rights accrue only to nationals 
of another country. The Hague Convention does not giVe 
rise to rights of an individual against his own government. 
The Convention cannot therefore be invoked by tpe 
appellants. 

2. The Regulations of the Hague Convention IV of 1907 
apply only during the time of belligerent occupation, 
where there is a hostile enemy in the field, and do not 
apply to reparations when the enemy is completely 
subjugated. 


If reference is made to the provisions of the Hague Con¬ 
vention IV and the annexed Regulations Respecting the 
Laws and Customs of War on Land, it will be apparent tbit 
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the Convention and Regulations envisage and are applicable 
to a case where there is a hostile enemy in the field and a 
military occupation during belligerency and having the 
character of precariousness. Thus the Convention states 
in its preamble that its provisions “are intended to serve 
as a general rule of conduct for the belligerents in their 
mutual relations and in their relations with the inhabi¬ 
tants.’’ It is only when “a belligerent party” violates the 
provisions of the Convention that there is liability to pay 
compensation under Article III of the Convention. Through¬ 
out the Convention and the Regulations annexed we find 
reference to the “belligerents.” Section I of the Regula¬ 
tions is entitled “On Belligerents.” Section II is headed 
“Hostilities.” These two sections cover the mutual rela- 
lations of the belligerents, that is, those fighting each other. 
Section III, the remaining section, is entitled “Military 
Authority Over the Territory of the Hostile State.” It 
establishes, to use the language of the preamble of the Con¬ 
vention, the ‘ ‘ rule of conduct for the belligerents ... in 
their relations with the inhabitants.” The section uses the 
words “belligerent” and “occupant” without distinction. 

But with the end of hostilities in Germany, with the un¬ 
conditional surrender of all hostile forces, and with the 
complete occupation of the country, the character of the 
occupation was no longer either “belligerent” or preca¬ 
rious, in the sense of there being the possibility of reversal 
by an opposing force of the occupied country or its allies. 
There was not even an opposing government, either within 
the country or in exile. 

For this kind of occupation the Hague Convention does 
not apply, the Military Tribunal® at Nuremberg held in 
case No. 3, United States v. Alstotter (1947) known also 
as the ‘ ‘ Justice ’ ’ case. The court stated: 

It is this fact of the complete disintegration of the 
government in Germany, followed by unconditional 
surrender and by occupation of the territory, which 

®The court was composed of: Judge James T. Brand of the 
Supreme Court of Oregon; Judge Mallory B. Blair of the Court of 
Civil Appeals of Texas; Judge Justin W. Harding, formerly of the 
District Court of Alaska. 
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explains and justifies the assumption and exercise of 
supreme governmental power by the Allies. The same 
fact distinguishes the present occupation of Germany 
from the type of occupation which occurs when, in t^e 
course of actual warfare, an invading army enters a)id 
occupies the territory of another State, -whose goveifn- 
ment is still in existence and is in receipt of interna¬ 
tional recognition, and whose armies with those of Its 
Allies, are still in the field. In the latter case the Oc¬ 
cupying power is subject to the limitations imposed 
upon it by The Hague Convention and by the laws ahd 
customs of war. In the former case (the occupation jof 
Germany) the Allied Powers were not subject to thotee 
limitations, (pp. 8-9). 

The views which we have expressed are supported by 
modern scholars of high standing in the field of inter¬ 
national law. "While they differ somewhat in theory as 
to the present legal status of Germany and concern¬ 
ing the situs of residual sovereignty, they appear to be 
in accord in recognizing that the powers and rights of 
the Allied Governments under existing conditions in 
Germany are not limited by the pro-visions of the 
Hague Regulations concerning land warfare, (p. llj). 

In the course of its opinion, the court cited Freemaii, 
War Crimes hy Enemy Nationals Administering Justice \n 
Occupied Territory, 41 Am. J. Int. Law 579, 605 (1947); 
Kelsen. The Legal Status of Germany According to fP^e 
Declaration of Berlin, 39 Am. J. Int. Law 518 (1945). 

Similarly, when this matter came up in the course of ti e 
trial of the major war criminals {Goering, et al.) before tie 
International Military Tribunal at Nuremberg the coui’t 
had occasion to say, in denying that Germany was net 
bound by the Hague Convention while war was in process, 
the following: | 

A further submission was made that Germany was 
no longer bound by the rules of land warfare in many 
of the territories occupied during the war, becausje 
Germany had completely subjugated those^ countries 
and incorporated them into the German Reich, a fact 
which gave Germany authority to deal with the oc¬ 
cupied countries as though they were a part of Ger¬ 
many. In the view of the Tribunal it is unnecessary in 
this "case to decide whether this doctrine of subjuga- 
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tion, dependent as it is upon military conquest, has any 
application where the subjugation is a result of the 
crime of aggressive war. The doctrine was never con¬ 
sidered to be applicable so long as there was an army 
in the field attempting to restore the occupied coun¬ 
tries to their true owners ... 1 International Military 
Tribtmal, Trial of the Major War Criminals (1947) 254. 

Further, if study is made of the Regulations of Hague 
Convention IV no reference will be found in them to repara¬ 
tions to be secured from a conquered enemy. Yet it i§ cer¬ 
tainly one of the acknowledged rights under international 
law of a victorious nation to exact from a defeated enemy 
reparations for the damage and loss incurred by the nation 
or its nationals. See 5 Hackworth, Digest of Int. Law 
(1943) 747. The fact that the subject of reparations is not 
mentioned in the Regulations is therefore not to be con¬ 
strued as showing an absence of a right to collect repara¬ 
tions, but more logically that the subject was not covered 
or meant to be covered. It is therefore submitted that, even 
though the Regulations of Hague Convention IV of 1907 
may be considered as a binding treaty, these Regulations 
do not control where there is no hostile enemy in the field 
and they do not cover the question of reparations when the 
enemy has been completely subjugated. 

On this phase of the appellants’ case it must therefore be 
held that the actions of the United States military authori¬ 
ties in Germany cannot be charged by the appellants as vio¬ 
lations of the Hague Convention and annexed Regulations. 

C. In so far as any plants were captured by the 
United States Armed Forces, it is doubtful whether 
title was taken to them, but in all events the President 
may make provision with the other Allies for disposi¬ 
tion of such captured property. 

The United States military forces in the course of hosti¬ 
lities against Germany undoubtedly seized and occupied 
factories and plants formerly in the control of the enemy. 
However, mere seizure and occupation of such plants, if it 
be assumed that the plants were the proper subject of war 
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booty (cf. Article LIII*® of Regulations of Hague Conven¬ 
tion 7F), do not in and of themselves operate to vest title 
in the successful military authorities. Even in the case Df 
objects legitimately within the scope of war booty, for title 
to pass there must be a certain firmness of possession 
coupled with real intent to retain. Hall, Treatise on In¬ 
ternational Law, (8th ed.) 544. It should be noted that 
Article LIII of Hague Convention IV of 1907 merely pro¬ 
vides that an army of occupation can take possession of 
certain property. It does not provide that the title to all 
of such property is vested in the occupant merely by virtue 
of the fact of occupation. In view of the nature of coalition 
warfare, an implication may reasonably be made that seiz¬ 
ure in and of itself was not meant to pass title, but was 
merely an assertion of provisional custody until agreement 
with our Allies had established title in the United States. 
It seems fair to say that the United States military authoii- 
ties did not by seizure of plants and factories pass title to 
the United States. 

Even if title had passed to the United States, in the cir¬ 
cumstances peculiar to World War II, it would seem that 
the President, or officers acting under his delegation, could, 
under the powers as Commander-in-Chief or as executive in 
charge of foreign relations, make agreements for the dispo¬ 
sition of such plants. Const., Art. II, Sec. 2, cl. 2, Art. II, 
Sec. 2, cl. 1. It cannot reasonably be maintained in the case 
of coalition warfare of the type in World War II that the 
President lacked power to make agreements with Allied 
nations for the proper disposition of property captured 
often by inextricably connected joint effort. Art. IV, Sec. 
3, cl. 2 of the Constitution is not believed to prevent su(h 
disposal. Clause 2 reads: 

The Congress shall have power to dispose of aiijd 
make all needful rules and regulations respecting the 
territory and other property belonging to the United 
States. 


Under Article LIII only movable state property which may 
used for military operations can be seized. 
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This clause should not be construed to restrict the power 
to dispose of property belonging to the United States solely 
to Congress if in all the circumstances it is reasonable 
as here for the President to act. In this connection the 
case of Hirota v. MacArthur, 338 U. S. 197 (1948) is rele¬ 
vant. It was argued by counsel for Hirota, who had been 
sentenced to death for war crimes by the International Mili¬ 
tary Tribunal set up by international agreement, that his 
conviction was invalid as in violation of Article I, Section 
8, which authorizes Congress to “define and punish offenses 
against the Law of Nations.’’ The court in a per curiam 
decision refused to review the action of the International 
Military Tribunal. Justice Douglas set forth his views 
more at length. 

“The Constitution gives Congress the power to define 
and punish offenses against the laws of Nations, Art. 
I, Sec. 8, cl. 10. It is argued that Congress here has 
not made aggressive war a crime nor provided indi¬ 
vidual punishment for waging it. . . We do not need 
to consider a case where the definition given by Con¬ 
gress conflicts with what the President does. There 
is no conflict here. The grant of power to Congress 
does not necessarily preclude exercise of authority by 
the President. The Constitution makes the President 
the ‘ Commander-in-Chief of the Army and Navy of the 
United States . . .’ Art. II, Sec. 2, Cl. 1. His power 
as such is vastly greater than a troop commander . . . 
Here the President did not authorize the conventional 
military tribunals provided for by the Articles of War. 
He did not act alone but only in conjunction with the 
Allied Powers. This tribunal was an international one 
arranged for through negotiations with the Allied 
Powers.” (pp. 207-208). 

Relevant also in the case of Cross v. Harrison, 16 How. 
164,193-195 (1853) where the court gave its approval to the 
continuance of military government under the President 
over territory ceded by treaty by Mexico, despite Con¬ 
gress’ power under Article IV, Section 3, clause 2 quoted 
above to make “needful rules and regulations respecting 
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the territory... belonging to the United States’’, until 
gress had acted to control the situation. 

On the basis of the above, it is believed that if any 
tured property is involved, its disposition by 
among the Allies, in the manner provided by the 
mantling programs does not run afoul of Article IV, 
tion 3, clause 2. 

D. The Petersburg Protocol of November 22, 1949 :ls 
immaterial to the validity of dismantling action. 

The appellants allege that the agreement of November 22, 
1949“ between the High Commissioners of the United 
States, United Kingdom and France on the one hand and 
the Chancellor of the Federal Republic is illegal as a 
“treaty” not approved by the Senate (Const. Art. II, Sec. 
2, cl. 2) and because of the alleged incapacity of the German 
Federal Republic (Complaint, pars. 12,13,15,16). 

There is adequate precedent under our constitutional 
system for agreements of the kind here, which bear ob 
their face the imprint of being of limited range and of an 
interim nature. Crandall, Treaties: Their Making amd 
forcement (2d ed. 1916) pp. 102-108*, 5 Moore, Digest cf 
International Law (1906) 213 (executive agreement pro¬ 
tocol with Spain of 1898); see 39 Op. Atty. Gen. 484 (1940). 
Regarding the alleged incapacity of the Federal RepubliJj, 
it is clear doctrine that the courts will accept the view qf 
the political branch of the Government on such a subject 
Doe V. Braden, 16 How. 635 (1853); Jones v. United States, 
137 U.S. 202, 212 (1890); United States v. Pink, 315 JjA. 
203, 229 (1942). But there is no need to elaborate on the 
point. While the Government might utilize the validity cjf 
the November 22, 1949 agreement as an additional basis 
for its authority to dismantle the plants designated to b^ 
dismantled therein, the Government does not consider it 
necessary to rely on this agreement for its authority. Th^ 

The appellants designate it as the agreement of November 2 
1949. It was published on that date but was made on November 2 
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agreement restricts the number of plants to be dismantled. 
If the agreement falls, there still remains the basic authority 
of the President, as set forth in A above, to engage in a 
dismantling program. It is submitted that the appellants’ 
case is not improved by showing the invalidity of this 
agreement. 


E. Dismantling by the United States, United Kingdom 
and French authorities is not violative of Section 102 
of the Economic Cooperation Act. 

The appellants alleged in their complaint that the dis¬ 
mantling in Germany is violative of the Economic Coopera¬ 
tion Act of 1948 (P.L. 472, 80th Cong., 2d sess. c. 169) and 
disrupts the operation of Section 102 of that act (Complaint 
pars. 10, 11). The appellants further allege that the dis¬ 
mantling by the United Kingdom and France exhibits a 
policy of non-cooperation so as to deprive these countries 
of their rights to any economic assistance under Section 
102(a) (Complaint, par. 12). In the prayer for relief, the 
court is requested to direct Secretary Achestn to order 
the cessation of dismantling by American authorities and, 
in the event the United Kingdom and France continue to 
dismantle, to notify the Economic Cooperation Adminis¬ 
trator that in accordance with the Economic Cooperation 
Act of 1948 these countries are no longer entitled to the 
economic assistance furnished under that Act. 

If reference is made to Section 102 of the Economic Co¬ 
operation Act, it will be found that this Section is labeled 
“Findings and Declaration of Policy.” This Section sets 
down the objectives to be followed in the administration 
of the Act and one of these objectives is certainly the es¬ 
tablishment of sound economic conditions in Europe. How¬ 
ever, it is not possible to invoke this Section as containing 
any provisions of law which in and of themselves can be 
considered as violated by the actions of these foreign gov¬ 
ernments in such a way as to require the Economic Co¬ 
operation Administrator to cease aid to them. 
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Further and more specifically, Congress was aware of tjie 
dismantling of plants in Germany and made specific pro¬ 
vision for the matter in Section 115(f) of the Economic 
Cooperation Act of 1948, 22 USCA sec. 1513 (f) as fol¬ 
lows : I 

The Administrator will request the Secretary J)f 
State to obtain the agreement of those countries con¬ 
cerned that such capital equipment as is scheduled 
for removal as reparations from the three western 
zones of Germany be retained in Germany if such re¬ 
tention will most effectively serve the purposes of the 
European Recovery Program. 

Congress further acted by appending to the ECA appropri¬ 
ation Act of October 6,1949 (F. L. 327, c. 621) authorization 
of $25,000 to be “available to the Administrator for any 
further action he may consider advisable to carry out tl^e 
provisions of Section 115(f) of the Economic Cooperation 
Act of 1948 as amended.’^ 

The Administrator and the Secretary of State have coni- 
plied with these provisions. The Administrator appointeii 
an Industrial Advisory Committee which reviewed the dis¬ 
mantling program with a view to determining which plantS 
should be left in Germany to serve the purposes of thS 
European Recovery Program. The results of this revie'v?^ 
were incorporated in the agreement of April 13, 1949 and 
the further reduction of the dismantling list accomplished 
in November 22,1949. The Administrator has indicated his 
satisfaction with the results of the Agreement secured with 
the United Kingdom and France. It will be noted that the 
legislation under which the Administrator acts in this 
matter reposes discretionary authority in him. The courts 
will certainly not review the action of the Administratoi 
and substitute their judgment for his in determining thai 
there is no need of further retention of plants to serve the 
purposes of the European Recovery Program. His view is 
conclusive that the dismantling program does not violatd 
the Economic Cooperation Act. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 
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